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ACT Y OF 1882. 

THE INDIAN EASEMENTS ACT. 
Keceived the G. G.*s Assent on the 17th February 1882. 
An Act to fiejim and aimnd the late relating to Easements and 

Licenses. 
Whereas it is expedient to define and amend the law relating 
Preamble *^ Easements and Licenses : It is hereby enacted 

as follows : — 

Preliminary. 

1. This Act may be called '* The Indian Ease- 
ments Act, 1882*': 

It extend* ito the territories respectively administered by the 
Governor of Madra.s in Council and the Chief Com- 

Jjocal extent. 

missioners of the Central Provinces and Coorg ; 
and it shall come into force on the first day 

Commencement. "^ 

of July 1882. 

(Kotos). 
(Scope of Act). 

«(1) Act not in force in the Punjab. 

This Act lis not in force in the Punjab. But the Punjab Courts may adopt the 
provisions of the Act, in the absence of any statutory law applicable to 
the facts of a case, especially where such provisions are in accordance 
with justice, equity and good conscience. 85 P.R. 1902. A 

(2) Nor in Bengal. 

(a) In Bengal this Act is not in force. 80 C. 503. B 

(6) The Easement Act does not prevail in Bengal. 29 C, 363 (866). C 

(3) Extension of Act to N. W. P. And Oudh. 

The passing of Act VIII of 1891 which extended the operation of the Act to 
Nunth-West Provinces and Oudh, cannot in the absence of express 
words, be taken as retrospective. 14 A. 165. D 

(4) Decision of cases in places wliere the Act not in force. 

In places where this Aet has not been extended, cases will have to be decided on 
general principles and case-law. 29 0. 868 (366). E 

v5) Applicability of general principles of the Act. 

A test applicable under this Act (as for example the provisions of S. 18) has 
been applied in parts of India where the Act is not in force. 
14 B. 452. F 

English Law. 

f^) Difference between English Law and the Aet. 

This Act is not merely prescriptive. It defines the law relating to easements^ 
and thus differs from the English Law in its ambit. 7 Bom. L.B. 825. G 
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Eagllsh Law.—{Coticlitded.) 

<2) Applicability of English Law. 

The more or less refined principles and doctrines of English Law on the subject 
of easements, being founded on legal oonception not altogether in har- 
mony with eastern notions, their application to Indian cases should be 
discouraged. 8 C.W.N. 425 (P.O.). H 

2. Nothing herein contained shall be deemed to affect any 
. ^ law not hereby expressly repealed ; or to* derogate 

from — 

(a) any right of the Government to regulate (i) the collection, 
retention and distribution of the water of rivers and streams flowing 
in natural channels, and of natural lakes and ponds, or of the water 
flowing, collected, retained or distributed in or by any channel or 
other vy^ork constructed at the public expense for irrigation ; 

(b) any customary or other right (2) (not being a license) in or 
over immoveable property which the Government, the public or any 
person may possess irrespective of other immoveable property ; or 

(c) any right acquired, or arising out of a relation creared, 
before this Act comes into force i^). 

(Notes;. 
/.— ' * any right of the Qovemment to regulate. . for irrigation.'' 

il) Distribution of water— Rights of GoYernment. 

(a) The right of Government in connection with the distribution of water can- 
not he held to include a right to flood a man's land, because, in the 
% opinion of the Government, the erection of a worI<, which has ihis 

effect, is desirable in connection with the general distribution of water. 
28 M. 72 = 16 M.L.J. 32. I 

(6) The Government has the right to distribute the wutt^r of its channels for 
the benefit of the public, subject to the right of a ryotwari land-holder, 
to whom water has been supplied by Government, to continue to 
receive such supply as is sufficient for his accustomed requirements. 
Ibid. J 

i2; Irrigation channel— Goyernment's power. 

The Collector has no power to allow a ryot to open a new irrigation channel, 
which caused a material alteration in the suppiy of water in an old 
irrigation channel, from which the plaintili irrigated his lands. 
16 M. 333. K 

■(3) Right of water— Government's power of interference 

There is no authority for the doctrine that the Government have, at any time 
during an occupancy, the power to arbitrarily curtail or interfere 
with the rights of each occupant, whose land abu^^s on a natural 
stream, to the enjoyment of the water as it existed at the commence- 
ment of his occupancy — a right, which must have constituted a most 
important consideration in fixing the amount of land assessment which 
each occupant agreed to pay. 7 B. 209. L 
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/.—" Mny right of the Oovernment to regulate., for irrigation,''— {Continued). 

(4) Right of OoYernment to supply watar to ryot war! Yillages. 

(a) The Government has power to regulate the distribution of water-supply 
among ryotwari villages held immediately under the Government on- 
to the lands of proprietors or their tenants, whose enjoyment of it is 
simply permissive. 5 M.H.C. 6. M 

(6) The Government has the undoubted right to regulate the distribution, of 
water supplied to its ryotwari villages subject to an implied coutracc 
with its tenants from year to year that the existing arrangements for 
the supply of water will not be interfered with. 7 M.H.C. 60. N. 

(5) Right of GoYernment to stop flow of water— Natural stream. 

The Government has not the right to stop the Aowof water in a natural stream, 
under the Bombay Irrigation Act, though its flow of water may be 
derived partly from a canal. 28 B. 105. 0' 

(6) Leakage of water from a canal— Rights of canal officers. 

Water which has leaked from a canal into a land would not belong to the; Irri- 
gation Department so ttat the lacter would have the right to dam a 
stream or water-course on that ground. Under S. 48 of the Bombay 
Irrigation Act, the canal officers are, only, empowered to charge a 
water-rate on lands which in their opinion receive a supply from perco- 
lation or leakage or surface flow. 23 B. 761 P 

(7) Statutory authority for construction of works. 

(a) A person or body of persons, having statutory authority for construction of 
works, must exercise it with ordinary care and skill and with some 
regard to the property of others. The undertakers of such works 
should do as little damage as possible in the exercise of their statutory 
powers. 27 B. 344 (352) (P. C.)=7 C.W.N. 393, on appeal from 
2 Bom. L.R. 357. Q, 

(6) The position of the Government, in regard to liability for damage caused 
to individuals, by irrigation works, would be analagous to that of per- 
sons acting under statutory authority. 28 M. 72 (78). R 

(ij) The conservation and control of works of irrigation have, from the earliest 
times, been the special function and duty of Government in India ; and 
Government has, accordingly, the right to carry out repairs and improve- 
ments in the irrigation works belonging to it, provided that, in doing 
so, it does not diminish materially the supply of water to which others 
may be entitled. 28 M. 539 (542; = 15 M.L.J. 251. a 

(8) Zamindar's duty to maintain Irrigation works— V is major. 

In a case where the duty of maintaining an irrigation' tank lay on a zamindar, 
and where the tank, without any negligence on his part, breached and 
washed away an adjoining Railway line, it was held by the Privy 
Council that, the breach not having been due to the zamiudar's negli- 
gence but to vis majoYy he was not liable in damages to the Railway 
Company. 22 W.R. 279 « 14 B.L.R. 209 = 1 1.A. 364 (P.O.), on appeal 
from 6 M.H.C. 180. T 

(9) Authority of OoYernment— Construction of old and new works. 

(a) So far as the construction of new works is concerned, the authority of 
Government is but permissive^ while, as regards the maintenance of 
works once completed, so as not to interfere with the existing rights 
of other persons, the authority of the Government is imperative. 
28 M. 72 (79). U 
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7.—" any right of the Qovernmeat to regulate. .Jor irrigation,''— (Concluded], 

(b) The imperativeness asoribable to the maintenance of irrigation works once 
lawfully brought into existence, by which no responsibility is incurred 
unless negligence is proved, must be confined strictly to the conversion 
of the work, as originally designed and executed, and cannot be extend- 
ed to any material alteration and additions made in, or to, any exist- 
ing old work. 28 M. 72=3 15 M.L.J. 32. Y 

2.—* 'any customary or other right.'* 

Jtight of inhabitants of a village to bathe in a tank. 

The inhabitants of a village may be entitled to bathe in a tank on showing that 
the tank has been, from time immemorial, used by them as of right. 
Though this is not an easement, it is a customary right, which is 
specially saved by the Act. 1 M.L.J. 47. W 

See, further, Notes under S. 18, infra, 

3.—**any right acquired — before this Act came into force*'' 

Acquisition of rights before the Act. 

This Act cannot affect rights acquired long before the Act came into force. 
P.J. (1897), 863. X 

3. Sections 26 and 27 of the Indian Limitation Act, 1877, and 
R-^peaiof Act XV ^^^ definition of " easement," contained in that 

of 1877, sections 26 Act, are repealed in the territories to which this 

and 27. ' r 

act extends. All references in any Act or Eegula- 
tion to the said sections, or to sections 27 and 28 of Act No. IX of 
1871, shall, in such territories, be read as made to sections 15 and 
.16 of this Act. 

CHAPTEK I. 
Of Easements genebally. 

4. An easement (i) is a right which the owner or occupier of 

certain land possesses, as such, for the beneficial 
-fined^^'*^"^''"^ ' ^^ enjoyment of that land, to do and continue to do 

something, or to prevent and continue to prevent 
something being done, in or upon, or in respect of, certain other land 
not his own. 

The land for the beneficial enjoyment of which the right exists 

is called the dominant heritage, and the owner or 
Dominant and *. i n • 

servient heritages occupier thereof the dominant owner ; the land on 

and owners. which the liability is imposed is called the servient 

heritage (2), and the owner or occupier thereof the servient owner. 

Explanation. — In the first and second clauses of this section, 
the expression " land " includes also things permanently aj^tached to 
the earth: the expression '' beneficial enjoy meatit^^edjuy^^^^glgo 



8 Act ¥ of 1882 (INDIAN EASEMKNTS ACT). [8. 4 

possible convenience, remote advantage, and even a mere amenity ; 
and the expression '* to do something " includes removal and appro- 
priation by the dominant owner, for the beneficial enjoyment of the 
dominant heritage, of any part of the soil of the servient lieritage,. 
or anything growing or subsisting thereon. 

Illustrations. 

(a) A, as the owner of a certain house, has a right of way thither over his ueigh- 
hour B*s land for purposes connected with the beneficial enjoyment of the house. This 
is an casement. 

(b) A, as the owner of a certain house, has the right to go on his neighbour B'iv 
land, and to take water for the purposes of his household out of a spring therein. Thia 
is an easement. 

(c) A, as the owner of a certain house, has the right to conduct water from B's- 
stream to supply the fountains in the garden attached to the house. This is an. 
easement. 

{d} A, as the owner of a certain house and farm, has the right to graze a» 
certain number of his own cattle on B's field, or to take, for the purpose of being 
used in the house, by himself, his family, guests, lodgers, and servants, water or fish: 
out of C's tank, or timber out of D's wood, or to use, for the purpose of manuring his- 
land, the leaves which have fallen from the trees on E's land. These are easements. 

(e) A dedicates to the public the right to occupy the surface of certain land for 
the purpose of passing and re-passing. This right is not an easement. 

(/) A is bound to cleanse a watercourse running through his land, and keep it 
free from obstruction for the benefit of B, a lower riparian owner. This is not au. 
easement. 

(Notes V 
/. ** Easement '"—Qeneral. 

(1) Sasement includes p/'o/t^s aprendn'. 

(a) The words easement, ns used in the Limitation Act of 1877, embraces what 

in English law is called a jjrofit apreihdnK 6 C. 945; 19 0. 644. Y 

(b) But, under this Act, a profit a prendri^ in gross cannot be considered as an 

easement which includes only 2i profit aprendri* appurtenant. Mitra 
Limitation, p. 414. Z 

(2) Profits a prendre appurtenant. 

Easements of the nature of profits a prendre appurtenant to land, though not 
technically regarded as easements in English Law, are easements 
under this Act. 23 B. 897 (402). Aw 

(3) Right of planting pice plants for purposes of transplantation, 

AVhere the defendant's land was used by the plaintiff to grow rice plant at a 
certain part of every year to be transplanted afterwards to the plain- 
tiff's land, the defendant's right was held to be an easement of the 
nature of a profit a prendre appurtenant to land, and not a ii^wease-, 
ment, 23 B. 397. Digitized by (^OO^Q 
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L—**Basemeat "—OenenL— {Continued}. 

(4) Right of inhabitants of a village to use a private well. 

The claim by the inhabitants of a village to water from a private well is not a 
profit a prendre but is a customary right. 2 M.L.J. 2£0. C 

(5) Easement, whether immovealle property. 

(a) The term * immoveable property ' comprehends all that would be real 
property according to English Law as also incorporeal hereditaments. 
•21 W.R. 178 (P. C). IV 

(6) The term immoveable property, as dctincd in the General Clauses Act, in- 
cludes as well incorporeal rights ;in immoveable property as tangible 
immoveable property. 13 M. 54. E 

(c) The General Clauses Act enacts that imnioveable property shall include 

land, benefits to arise out of land and things attached to the earth or 
permanently fastened to anything attached to the earth. This defini- 
tion includes profits a prendn' such as a fishery in nlievo solo. 
19 C. 544. * F 

(d) The word *' include " in cl. 26, S. 8 of the (reneral Clauses Ai-^t, is intended 

to be enumerative and not exhaustive. 2 M. 6. G^ 

(e) Merely because an easement proper, such as a right of way, is not a " bene- 

fit to arise out of land," it does not follow that easements are not 
immoveable property by General Clauses Act. 23 B. 673. H 

(6) Immoveable property includes incorporeal hereditaments. 

The terms " immoveable property " and " interest in immoveable property *" 
are to be held to include not only lands and houses, andi such other 
things as are physically incapable of being moved, but also such incor- 
poreal hereditaments as issue out of, or are connected with, immoveable 
property, properly so called, and, therefore, to use the language of the 
old English Lawyers " savour of the realty." 5 B. 322 !335). 1 

{7) Instances of interests in immoveable property. 

(a) Rights of common, rights of way and other profits in alietiu soIj, rents, 
pensions and annuities secured upon land, all these constitute an inter- 
est in immoveable property. Ibid, J 

(6) Pensions and annuities not secured upon lands or houses or the like do not 
constitute an interest in immoveable property. Hid. K 

(8) Personal incorporeal hereditaments. 

Incorporeal hereditaments, which are of a purely personal nature, and do not 
savour of the realty, are moveable property. 5 B. 322 (335). It 

(9) Land, meaning of. 

The legal meaning of laud is not only dry land but also land covered by wat^r. 
5C. 945 = 6 C.L.R. 269. M 

(10) Creation of new easements. 

It is not competent for owners of property in this country, by any arrangement 
made in their own discretion, to alter incidents of property which they 
possess, though the owners bind themselves to forego their rights for 
a specified time and definite purpose by a contract^^^jy^^fij^ be 
enlorced against them personally. 8 C.W.N. 126. O N 
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J.—" Easement ''—Qeneral.— {Continued), 

.(11) Party wall. 

(a) Where the external walls of two neighbouriDg houses, which are now owned 
by two different persons, have been erected wholly on the same founda- 
tion wall, the presumption is that the line of demarcation of the two 
properties is that indicated by the superincumbent walls. 2 C.L.R- 
377. 

(6) Two persons may be joint tenants of a wall. 6 M.H.C. 112. P 

..(12) Common party wall. 

(a) Owners of a common party wall as are desirous of adding to or otherwise 

materially interfering with, the common property, must obtain before- 
hand the consent of the other to the change being effected. 19 M. 38. Q 

(6) A common party wall cannot be built upon by either of the neighbours 
without the consent of the other, P. J. <1893), 373. R 

(c) Opening of a door in a party wall common to adjoining owners is action- 
able. 16 A. 386. S 

• (13) Easement to discharge smoke. 

{a) A right to discharge smoke through smoke holes in a wall over a neighbour's 
land can be acquired by prescription. Clause (d) of S. 28 expressly recog- 
nising the prescriptive right to pollute the air is also in favour of such 
an easement. 22 B. 83i. T 

(b) The obstruction of apertures in a person's house for the egress of smoke 

and ingress of air is actionable. 6 W.R. 86. U 

^(14) Right to li^ht. 

The only amount of light which can be claimed by prescription, without an 
actual grant, is such an amount as is reasonably necessary for the con- 
venient and comfortable habitation of the house. Any amount beyond 
it can be acquired by grant though not by prescription. 3 B.L.R. (O.C), 
18. Y 

(15) Projection. for purpose of ornamentation. 

There can be no prescriptive right to a projection, which has been erected 
merely for the purpose of ornamentation. 30 0. 503. W 

><16) Right of projecting roof on the neighbour's land. 

The projection of the roof of a house over a part of space belonging to the adjoin- 
ing owner is of the nature of the ownership of the upper-chamber and 
ground-floor belonging to different persons ; therefor**, such right is of 
the nature of proprietory right rather than an enjoyment of mere ease- 
ment. 3 B. 174. X 

(17) Right to project beams on neighbour's land. 

Where a person has acquired by easement, the right of projecting his beams 
over his neighbour's land ; his right does not extend beyond the pro- 
trusion of the beams themselves ; and the owner of the soil is prima 
facie entitled not only to the space below the beams but also to the 
space above them. 28 B. 428 = 6 Bom. L.R. 356. Y 

^(18) Right to south breeze. 

A right to south breeze may be acquired by express grant ; but it cannot be 
acquired merely by a presumption arising from user, whether Such 
presumption. is one of prescription or not. 3 B.L. jL|i{Q^ ® OOQfe 
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/.— " Easement * '--Qenerah— (Concluded). 

(19) Right of ferry. 

(a) A riparian owner's claim for exclusive right of private ferry, so far as it 
involves a right to embark and disembark passengers on the opposite 
bank, is really a claim to an easement. 6 C. 608 =7 C.L.B. 604. A 

(6) There appears to be nothing in law, which prevails in the mofussil of this 
Presidency, to prevent any private person from establishing a ferry 
and levying tolls from those who use the ferry. 6 C. 608 = 7 C.L.B. 
604. B 

(20) Landlord building on his land. 

A landlord will not be prevented from building on his land merely because such 
building may obstruct the view of a neighbouring shop and cause ^mi- 
nution in the trade unless the neighbour has acquired an easement. 
2NW.P. 169. C 

(21) Landlord and tenant. 

Permanent occupancy tenants of a zemindar, who were entitled to the soil sub- 
ject to the payment of thirva or rent, were held to have acquired the 
easement of diverting water from a river by custom as against the 
zemindar. 18 M. 320. D 

(22) Permanent artificial stream— Right to uninterrupted flow of water. 

A right to the uninterrupted flow of water in a permanent artificial stream and 
also to the exclusive right to use the water throughout the length of the 
stream is an easement. 2 M. 46. E 

(23) Jalkar. 

Whatever may be the law under the Limitation Act of 1877, a Jalkar is not an 
easement within the meaning of S. 27 of the Act of 1871. 3 C. 276. P 

(24) Easement in water of rainfall. 

An easement can be acquired in regard to the water of the rainfall. 11 M. 16. G 

(25) Nature of ' emphyteasis.' 

Emphyteusis is an assignable inheritable right in a certain tract of land capa- 
ble of yielding fruits, by virtue of which, and in return for the pay- 
ment of a yearly quit-rent, the holder, during the continuance of the 
right, possesses absolutely the entire use and also the fruits thereof. 
21 W.R. 344. H 

(A).- -Acquisition of Easements independently of the Acts of Prescription. 
(1) Easements— Act XY of ia77. 

(a) Act XV of 1877 does not exclude modes of acquiring easements existing 

, independently of the Act. 16 A. 270. I 

Easements— Act IX of 1871. 

[b) Act IX of 1S71 did nob include or interfere with titles and modes of acquiring 

easements independently of that Act. 7 I. A. 240 (P.C). J 

(B).— Customary Easements. 

(1) Right of priYacy—Invasion. 

(a) To hold that privacy Is a right and the invasion of it an injury would lead 
to the inost alarming consequences to the owners of house property in 
towns. 5 B.L.R. (A.C.), 676. K 

56 
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(B). — Customary Basements.— (Concluded). 

(b) The right to disturb^a neighbour's privacy by opening new windows, subject 

to the right of easement of others, should be recognised with reference 
to English Law and recent High Court decisions. 96 P.K. 1876. L 

(c) The right of privacy to a dwelling house, having regard to the habits and the 

usages of the natives of this country, will be protected. 21 P.B. 1869. H 

(d) A remedy cannot be granted on the invasion of privacy by opening new 

windows. 3 M.H.C. 141. N 

(e) The invasion of privacy by opening windows is not a wrong for which an 

action vwU lie. 18 M. 163. 

(/) The right of privacy will not be allowed unless a. special custom to that 
effect is proved. 9 B.H.C. (A.C.), 266. P 

(g) See also 19 P.R. 1882, under S. 18, infra. 
(2) Lessee— Suit for disturbance of easement of privacy. 

A lessee or other person, who is in lawful possession of a house, may maintain 

an action, if an easement is disturbed such as the right of privacy. 

The term, " owner pr oooupier ' * will include such persons. 3 A.L.J. 

670=A.W.N. (1906), 283 = 29 A. 64, 10 A. 358. Q 

(d) Ri^ht of prospect. 

No action lies for stopping a right of prospect, which is a matter only of 
delight and not of necessity. 3 M.H.G. 141. R 

(4) Tenant's right to cut wood and grass from the village shamilat for purposes 
of sale. 

(a) In a suit by hereditary tenants, claiming the right to out wood and grass 
from the village not merely for their own agricultural purposes, 
feeding cattle, etc., but also for the purposes of sale, the Court 
dismissed the claim as the tenants had failed to prove that they had 
any such right by easement or by custom. 29 P.R. 1890. S 

(6) Occupancy tenants have the right to graze their oattle on the village 
shamilat and this right continues to exist even after the partition 
of the shamilat among the proprietors. 119 P.B. 1889. T 

(c) Customary easements — Eight to cut brushwood to repair water course. 
See 31 P.R. 1882, under S. 18, infra. U 

(C).— Easements in gross. 

Neither the English nor the Indian Law recognizes such a right as an easement 
in gross. 20 A. 200. V 

2.— ''Servient heritage.'* 

(1) Servitudes— its recognition under Hindu and Mahomedan Law. 

The Laws of every country must necessarily recognize servitudes. It has been 
well said that the origin of servitudes is as ancient as that of 
property, of which they are modifications. It seems clear that 
servitudes were known and recognized by Hindu and Mahomedan 
Laws. 3 B.L.R.O.C. 18. W 

(2) Negative servitude— prescription. 

No negative servitude can be constituted by prescription but they may be 
acquired by grant. 8 M.H.C. 141. X 

(3) Positive and negative easements. 

In a prescriptive claim to positive easement, the acquiescence on the part of 
the servient owner is more easily proved than in that tov negative 
easements. 6 B.L.R. 85. Digitized by vjOC ' 
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discontinuous, ap- 6- Easements are either continuons or discon- 

parent and non-ap- tinuous, apparent or non-apparent. 

parent, easements. ^^ ^^ 

A continuous easement (i) is one whose enjoyment is, or may be, 
continual without the act of man. 

A discontinuous easement is one that needs the act of man for 
its enjoyment. 

An apparent easement (2) is one the existence of which is 
shown by some permanent sign which, upon careful inspection by a 
competent person, would be visible to him. 

A non-apparent easement is one that has no such sign. 

Illusttations, 

(a) A right annexed to B's house to receive light by the windows \vithout obstruc- 
tion by his neighbour A. This is a continuous easement. 

(6) A right of way annexed to A's house over B*s land. This is a discontinuous 
easement. 

(c) Rights annexed to A*s land to lead water thither across B*s land by an aqueduct 
and to draw off water thence by a drain. The drain would be discovered upon careful 
inspection by a person conversant with such matters. These are apparent easements. 

(d) A right annexed to A's house to prevent B from building on his own land. This 
is a non-apparent easement. 

(Notes). 

/ . — " continuous easement " 

Right to uniDterrapted flow of permanent artiflcial stream. 

A right of a person to an uninterrupted flow of a permanent artificial stream 
to his land is a continuous easement. 2 M. 46. Z 

2.— "An apparent easement,* ' 

kn artificial water-course is an apparent easement. 

Apparent servitudes are those the existence of which is shown by external 
works ; and an artificial water-course will come within the definition. 
24 W.B. 345. A 

6. An easement may be permanent, or for a term of years or 

other limited period, or subject to periodical inter- 
Easement for ^. *" .,, ^ j^ . ' , 

limited time or on ruption, or exercisable only at a certain place, or 
condition. g^^ certain times W, or between certain hours, 

or for a particular purpose (*^), or on condition that it shall commence 
or become void or voidable on the happening of a specified event 
or the performance or non-performance of a specified actPgl^ 
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(Notes). 
L-*'at certain times* ' ' 

<1) Easement for a particular time during the year. 

(a) There may be a right by which the dominant owner is entitled to come on 
the servient tenement for a few days at one period of the year. 
6 A. 497 (502). B 

2,—** tor a particular purpose, ' ' 

(1) Passage for boats during rainy season may be claimed as easement. 

(a) A right of passage of boats during rainy season may be claimed as an 
easement. 7 C. 145 = 8 C.L.R. 876. C 

(6) A right of way may be limited to a particular season of the year alone. 
10 W.R. 363. D 

(c) There may be a right of way limited for particular seasons. P.J. (1877), 
172. B 

Easements restrio- ''. Easements are restrictions of one or 

tiveof certain rights. .^^^^^ ^f ^y^^ following rights (namely) :— 

(a) The exclusive right of every owner of immoveable property 
(subject to any law for the time being in force) to 

^^Exclusive right to ^^^^^ ^j ^^^ ^j^p^^^ ^j ^j^^ ^^^^ ^^^ ^j products 

thereof and accessions thereto. 

(6) The right of every owner of immoveable property (subject 
Rights to advan- *^ ^^y ^^^ ^^^ *^® ^^"^^ being in force) to enjoy 
tages arising from without disturbance by another the natural advan- 
tages arising from its situation. 



situation. 



Illustrations of the Bights above referred to. 
(a) The exclusive right of every owner of land in a town to build on such land, sub- 
ject to any municipal law for the time being in force (i). 

(6) The right of every owner of land that the air passing thereto shall not be 
unreasonably polluted by other persons. 

(c) The right of every owner of a house that his physical comfort shaU not be 
interfered with materially and unreasonably by noise or vibration caused by any other 
person. 

(d) The right of every owner of land to so muchlight and air as pass vertically (2) 
thereto. 

(e) The right of every owner of land that such land, in its natural condition, shaU 
have the support naturally rendered by the subjacent and adjacent soil of another 
person. 

J27«pte;»aiiow.— Land is in its natural condition when it is not excavated and not 
subjected to artificial pressure ; and the " subjacent and adjacent soil " mentioned in 
this illustration means such soil only as in its natural condition would support the 
dominant heritage in its natural condition. 

(/) The right of every owner of land that, within his own limits, the water which 
naturally passes or percolates by, over, or through his land, shaH^mj^f^g^cJ^^^^^ 
ng or percolating, be unreasonably polluted by other persons. ^^ 
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(g) The right of every owixer of land to collect and dispose within his own limits 
of all water under the land which does not pass in a defined channel (3), and all water 
on its surface which does not pass in a defined channel. 

(h) The right of every owner of land that the water of every natural stream which 
passes by, through, or over his land (*) in a defined natural channel shall be allowed 
by other persons to flow within such owner's limits without interruption and without 
material alteration (5) in quantity, direction, force, or temperature; the right of every 
owner of land abutting on a natural lake or pond into or out of which a natural stream 
flows, that the water of such lake or pond shall be allowed by other persons to remain 
within such owner's limits without material alteration in quantity or temperature. 

(i) The right of every owner of upper land that water naturally rising in, or 
falling on, such land, and not passing in defined channels, shall be allowed by the 
owner of adjacent lower land to run (6) naturally thereto. 

(j) The right of every owner of land abutting on a natural stream, lake, or pond 
to use and consume its water for drinking, household purposes, and watering his cattle 
and sheep ; and the right of every such owner to use and consume the water for irri- 
gating (7) such land, and for the purposes of any manufactory situate thereon, provided 
that he does not thereby cause material injury to other like owners. 

Explanation. — A natural stream is a stream, whether permanent or intermittent, ^ 
tidal or tideless, on the surface of land or underground, which flows by the operation 
of nature only, and in a natural and known course. 

(Notes). 
/.— '* The exclusive r ,..to enjoy, 6tc. " 

(1) Owner's right to enjoy limited by Municipal Act. 

Under the Bombay Municipal Corporation Act (III of 1888), the Bombay 
Municipal Corporation has power to enter upon lands belonging to 
private owners, to make connection between their main pipes and to 
lay the pipes forming connection through or under such lands, even 
without the owner's permission, provided reasonable notice is given to 
them. 23 B. 358. P 

(2) Owner's right to build any structure on his land. 

(a) Parties may build whatever structure they please on their land, i.e%, a 
Hindu temple, by the side of a mosque, provided that they do not 
interfere with the free enjoyment of the neighbour's property. 
2 N.W.P. 182. G 

(&) The general rule of Law is that the owner of one piece of land has a right 
to it in the natural course of user ; unless, in doing so, he interferes 
with some right created either by law or by contract. 23 M. 389. H 

(3) Right of owner to build a ridge on his land. 

A person has a natural right, as owner of land, to raise a ridge on his own 
land, adjoining a highway, so as to prevent water flowing from such 
highway into his garden ; and the Municipality will be guilty of 
trespass and liable for damages, if it removes the ridge so put up, 
an injunction may be granted restraining such illegal Act. 1 M.L.T. 
333. I 

(4) Landlord building on his land. Digitized by GoOglc 

See 2 N.W.P. 269, under S. 4, supra. 
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/.—" The exclusive. ...to enjoy, &c,''- (Continued). 

(5) Easement of discharging water. 

A right of easement to allow the wateu from the plaintifi's mori and roof to 
fall on the defendant's laud will not entitle the plaintiff to claim that 
the land shall be kept open and unbuilt. The defendant can build 
making necessary arrangements to receive the water from the mori 
and roof and to carry it away. 20 B. 788. J 

(6) Easement »of discharging smoke—B all ling on the servient tenement. 

An injunction to restrain thj fc-ervienii owner from building on his land so as to 
interfere with the right ol eisenieat to discharge smoke over such land 
may be granted. 22 B. 831. K 

(7) Right to hold a market on one's oyvn land. 

Any man may set up a market, whenever he chooses, on his own land, and 
may invite persons to como there for purpose of selling goods. 
17 C. 458. L 

(8) But Magistrate may make an order to prevent riot. 

Any person is entitled to establish a market on his own land, and the owner of a 
neighbouring markec hau no right of suic lor the loss which may ensue 
from the establishment of the new market. This right is subject to 
the order of a Magistrate to prevent riot, etc. 6 N.W.P. 104. H 

(,9) But prohibition cannot be for indefinite period. 

The prohibition to hold a market on a particular day cannot be for an indefinite 
period. 17 A.W.N. 50. N 

(10) Power of Magistrate to order removal of hat to a distance. 

A Magistrate has no jurisdiction to pass an order directing one of two rival haul 
(market) proprietors to remove his haut to such a distance as to render 
it useless for- the purpose far which it is established ; it might be set 
aside as in excess of jurisdiction. 4 O.L.R. 410. 

(11) Dispute among rival haut proprietors. 

Where a plaintiff alleges that he had been holding a haut on his own laud for 
many years, that the defendant's setting up a rival haut on the same 
days led to disturbances which resulted in an order by the Magistrate, 
prohibiting him from holding the haut on those days, and that he has 
suffered loss inconsequence, he would, if the facts are true, be entitled 
to a decree declaring his right, as against the defendant, to hold the 
haut on those days. 5 C. 7 (F.B.) = 4 C.L.R. 309. P 

(12) Grant of taluq upon which a haut used to be held— whether a monopoly. 

Although the Government settles a taluq, upon which a haut has been held for 
many years, the Government only grants the lands included in the 
taluq. Such a settlement does not imply a monopoly, which will 
enable the holder to restrain other persons from setting up a market 
anywhere close by. 17 C. 458. Q 

(13) Chopping the branches of tree oYerhanging another's land. 

(a/ A tree within the enclosure of a temple overhangs the plaintiff's property. 
The plaintiff was held to have the right of cutting such branches as 
overhang his house, and the fact that the tree was an object of venera- 
tion to many people will not be material, 24 A. 499. R 
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l.~-**Tbe exclusive.. to enjoy , Ac." —(Concluded). 

(b) Right to remove the branches of the neighbour's tree overhanging the land 
of another, as also the roots. See 19 B. 420 and 31 C. 944, under S. 15, 
infra. S 

<14) Right to sat up a ferry on one's own land as also over another's property. 

It is a recognised law in this country, that a man may set up a ferry on his own 
property, and take toll from strangers for carrying them across ; and 
he may acquire such a right, by grant or by user, over the property of 
others. 19 C. 263 (P.O.) T 

(15) Right of pasturage by tenant. 

Cultivating tenants may claim, by immemorial use, a right of pasturage over 
the waste land of the landlord and such a right is not a right in gross. 
8 C.W.N. 425 (P.O.). U 

<16) Obstruction of public thoroughfare. 

Where the plaintiff, the owner of a premises adjoining a highway, has been 
obstructed from having access to it by the municipal authorities, the 
plaintiff has a civil remedy as he has suffered special damage from the 
act of the municipality. 1 A. 557. Y 

2.—*' The right. ...to so much tight — as passes verlicaily." 

<1) No natural right to lateral light and air. 

(a) There is no natural right to light and air coming laterally to a man's tene- 
ment, i.e., coming over the land of another. Such a right can only 
be acquired by an easement. 2 B. 660. W 

(6) Until a right to easement of light and air has been acquired, the adjoining 
owner has a right to build on the land belonging to him, notwithstand- 
ing that such building obstructs the light and air. 2 B. 660. X 

<2) Such a right can only be acquired by grant or prescription. 

A right to light and air is a right which can only be acquired by grant, prescrip- 
tion or estoppel; it may certainly be reserved but it is not in any sense 
an inherent right of property. 10 A. 358 (377). Y 

J.—'* water — which does not pass in a defined channel.'' 

(1) Water not running in a defined channel is absolute property of owner. 

Water, not running in a defined channel, is the absolute property of the owner 
of the land of which it forms part, and, before it has reached a defined 
stream, he may drain it off or pat it to such purposes as he pleases. 
7 M.H.C. 37 (46). Z 

(2) Prescriptive right to keep water standing on another's land. 

A prescriptive right to throw back water and keep it standing on the land of 
another exists only in the case of water flowing in a defined stream, 
and cannot apply to surface water not flowing in such a stream, though 
it might ultimately, if not arrested, flow into a tank. 7 M.H.C. 37 (46).A 

<3) Damage caused by collecting water 6n one's land. 

Where rain water accumulated on defendant's land, as the result of the digging 
of trenches by him, which was done in the usual and proper course of 
the enjoyment of the land, and such rain water percolated and caused 
subsidence of the plaintiff's house, the defendant wm @14)0^Qtifc^ 
liable. 28 B. 472. '^' '^^ ^ S » 
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j._« water. . . . which does not pass In a defined chan net. "—{Concluded), 

<4) What mast be proved before defendant can be held liable for such damage. 

Before a person can be held liable in damages, for injury caused to his neigh- 
bour's lands, by water, either flowing from the former's land to the 
latter, or percolating from one into the other, it must be shown that 
the water was brought or collected on his land by him, voluntarily, for 
his own purpose, in a non-natural user of it. Otherwise, he is not 
liable. 28 B. 472. C 

^.— •' right of every owner — that water of naturai stream yfhich 
passes by his land," 

(1) Stream defined. 

A stream of water is water which runs in a defined course ; nor is a perennial 
flow a necessary condition to the legal conception of a stream, provided 
the source, though irregular, be one of constant recurrence, and not 
merely fortuitous or temporary. 28 B. 105 (118). D 

(2) Natural stream defined. 

A natural stream is one which has a natural source and flows in a natural 
channel. 18 M. 820. E 

C3) Riparian owners— English and Indian Law. 

The law in regard to riparian owners is the same in India as in England. 
23 B. 506. P 

(4) Natural channel— Right of riparian owners to reasonable enjoyment. 

(a) Each successive riparian owner is entitled to the unimpeded flow of water 
in a natural channel, and to its reasonable enjoyment, as it passes 
through his land, as a natural incident to his ownership of it. 
4 C. 633 (P.C.). G 

(6) Riparian owners are entitled to a reasonable use of the water in a natural 
stream, and the share of each will be equal in the absence of evidence 
as to the exact share enjoyed by each. 49 P.R. 1888. H 

(5) But the enjoyment must not cause damage to others. 

(a) Every successive riparian proprietor is entitled to the reasonable enjoy- 
ment of the water of a river flowing in a natural channel as it passes 
by his land, but must so use it as not to damage the other cultivators 
also entitled to use it. L.B.R. ( 1872-1892), 233. I 

(6) Each riparian owner has a right to the usufruct of the stream which 
passes through his lands, subject to the similar right of all the pro- 
prietors of the banks on each side to the reasonable enjoyment of the 
same. 29 B. 357 «7 Bom. L.R. 265. J 

(c) A riparian owner, where a stream flows in a channel down from a property 

higher up, is entitled to the flow of water without interruption and 
without substantial diminution caused by the upper proprietor^ 
who may, for legitimate purposes, withdraw so much only of the water 
as will not materially lessen the downward flow on o his neighbour's 
land. 24 C. 865 (P.C.) K, 

(d) A riparian proprietor may deal with a stream as freely as with any other 

portion of his land, provided only that he must not, by so doing, sen- 
sibly disturb the natural condition of the stream as it exists within the 
limits of other proprietors, whether above or below, or oiKthe opppfit© 
side. 3 W.R. 218. Digi^i^^d by V^OOgl^ 
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4.—** right of every owner,, that water, .land.**— {Continued), 

{e) If the flow of water is a natural one, in a defined course from somewhere 
outside the plaintifi's land, through his laud, he must allow it to pass. 
He can only enjoy just the same right as all other persons similarly 
situated, namely, the right to make a reasonable use of the water as 
it passes. 18 W.R. 525. M 



(6) Riparian owner can conYert dry into wet lands. 

An upper riparian owner is entitled to the reasonable use of water in a channel, 
which includes the use of water for the conversion of dry lands (punjah) 
into wet land (nanja) ; provided that he does not interfere with the 
right of the lower riparian proprietors. 1 M.L.J. 167. N 

(7) Natural streams augmented by other means— Riparian owner's rights. 

Where an owner of land has the right to a natural stream as an incident to his 
holding land, he has a right to all water, which actually forms part of 
the stream, as soon as it becomes a part, whether such water comes by 
ordinary natural means, (as from springs, or from the surface of the 
adjacent soil, or from drains), or is added by percolation from the arti- 
ficial channel of a canal ; and, if the natural water has, by percolation, 
augmented the streams and became part of it, no distinction can be 
made between the original natural stream and the accession to it. 
28 B. 105. 

(8) Riparian owner has no right to divert water to lands not adjoining a 

stream. 

The owner of a tenement, adjoining a natural stream, has no right to divert 
water to a place outside the tenement and there consume it, even 
though he does not thereby diminish the flow of water to the lower 
riparian owner ; and, in such a case, the lower riparian owner can 
succeed without .proving damage or diminution in the flow of water, 
28 M. 236. P 

(9) Proof of special damage. 

Where rights of water are concerned and where general damage is proved by 
interference with the right of water, which a party formerly possessed, 
there is no necessity to put down in detail the exact amount of 
damage which the complaining plaintiff supposed himself to have 
sustained. 11 W.R. 254. 

(10) The quantity of water which can be abstracted by a riparian owner. 

What quantity of water can be abstracted and consumed, without infringing 
the rights of the lower riparian proprietors, must, in all cases, be a 
question of circumstances depending mainly upon the size of the 
river or stream, and the proportion which the water abstracted bears 
to its entire volume. 24 C. 865 (P.C.)--=24 I.A. 60. R 

(11) Rights of riparian owner to open a new conduit. 

The right to take water is governed by established usage. No man can open a 
new conduit to take additional water to the injury of his neighbours. 
4 W.R. 28. S 

(12) Riparian owners— Custom of taking water by turns. 

It is not unusual, in this country, for each of those, who own lands adjacent to 
streams, depending upon them for irrigation, to take water by turns 
either for a certain number of days or for hours. 18 M. 820. T 
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4,^** right ot every owner* . that water. . land. ' '—(Continved), 

(13j Right of rip apian owners — Ordinary and extraordinary use. 

(a) Every riparian owner has a right to the ordinary use of water, running in 

a natural channel, without regard to the effect, which such use maj 
have, in case of deficieucy, upon proprietors lower down the stream. 
But, in the case of extraordinary use, he must not interfere with the 
right of other proprietors. 11 0. VV.N. 85 =4 C.L.J. 370. U 

[b) By the general law applicable to running streams, every riparian proprietor 

has a right to wnat may be called the ordinary use of the water flowing 
past his land. Further he has a right to the use of it for any purpose, 
or what may be deemed the extraordinary use of it, provided that he 
does not thereby interfere with the rights of other proprietors either 
above or below him. Subject to this condition, he may dam up the 
stream for the purpose of a mill or divert the water for purposes of 
irrigation. 18 M. 320. Y 

<U) Riparian owners— Erecting water-mill. 

Where a riparian owner does not injure others below him, who have a right to 
use the stream, he is at liberty to erect a water-mill on his own 
ground. 12 P..R. 1867 (Revenue). W 

(I5)^Right to exclusiYe use of water is not a natural right. 

A riparian proprietor can only have a right to the lawful use of the water, 
flowing through his land, subject to the similar rights of other 
riparian proprietors. But a claim to the exclusive use of the water of 
a natural stream is not a natural right but a claim to an easement. 
20 M. 279. X 

<16j Riparian owner— Right of draining water of the land in the stream. 

(a) The right of an upper riparian proprietor to drain the water of his land 

into the stream, which carried the water into another stream (the 
parties also being riparian owners of it), is a natural right ; and an 
interference with such right, unless an easement to infringe the right 
has been acquired, is actionable even without proof of special damage ; 
so long as the obstruction continues, there is a running cause of action 
from day to day. 1 M. 335. Y 

(b) Where there exists a natural water-course, the upper owner will have a 

right to have discharged, through it, the rainfall on his land and 
the lower owner could not erect a bund on it so as to interfere with 
this right. This right is a natural right. 7 W.R. 498. Z 

(c) It is an ordinary right to have the water falling on one's land in a higher 

level run over the adjoining land in a lower level. 20 W.R. 287. A 

(17) Drainage— 'Artificial water-course. 

See 7 W.R. 498, under S. 15, infra. 

(18) Such a right to drain water may be abandoned. 

The natural right of an upper owner to discharge the rain water on the land 
of another through a natural water-course may be abandoned expressly 
or impliedly. 7 W.R. 498. B 

(19) Easement to divert water through the defendants' land can be acquired 

by prescription. 

An easement to cause the water of a river to flow through the servient tenement 
to the dominant tenement by means of bunds r^g^g|^y^jt|^01^f@ 
can be acquired by prescription. 30 G. 1077. ^ C 
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4,—^* right of every owner, .that water. . iand."— (Continued). 
'20) Riparian owners hava no right to dam water back. 

(a) Each riparian proprietor has a right to a reasonable use of the water as it 

passes his land, but, in the absence of some special custom or easement, 
he has no right to dam it back or exhaust it so as to deprive other 
riparian owners of like use. 23 B. 506. D 

(b) A lower riparian owner has no right to obstruct the flow of a stream and 

to force back the water so as to obstruct the drainage of an upper 
riparian owner's land, unkss he has acquired *in easement to do so. 
Such obstruction is actionable, even without proof of any special 
damage, because the injury to the right imports a damage and so long 
as the obstruction continues, there is a continuous cause of action 
from day to day. I M. 335. B 

(c) Where the effect of a bund erected by plaintiff, a riparian owner, was to 

throw upon the land of the defendant more water than has customarily 
flowed on to it and of thus increasing the damage to which he has 
hitherto been subject, the plaintiff will not be entitled to an injunc- 
tion restraining the defendant from interfering with the erection of a 
bund. 11 M.L.J. 162. F 

(d) Where the surplus waters of a tank, belonging to two adjacent owners of 

land, have, from time immemorial, been discharged in an artiflcial 
watercourse, so as to overflow certain land of both the parties, an 
agreement must be inferred, as between the owners, to the effect, 
that neither can interfere with the accustomed flow of the surplus 
water bo as to increase the burden of the other. So the plaintilis was 
held not to be entitled to erect a bund to protect his land from the 
water as it would cause injury to the defendant's land. 27 M. 409. G 

(21) But where reasonable flow of water is allowed to pass, embankment may 

be retained. 

But, so long as a reasonable flow of water is allowed to pass, a riparian owner 
who has raised an embankment will be allowed to retain it, though 
it intercepts the flow of water downward^. 38 P.K. 1867. H 

(22) Bands may be erected, if necessary to prevent owner's land from being 
flooded. 

Where a riparian owner erected certain bunds, in order to prevent his land from 
being flooded, which caused the stream to overflow the lands of another 
situated lower down the stream, such action was held not to be action- 
able, because it was not reasonably practicable to protect the land by 
other means. 18 M. 158. I 

(23) But in case of ordinary floods protection of one's land must not cause 
injury to others. 

(a) The law does not, except in cases of extraordinary floods, give any large 
powers of protection to riparian owners. They have a right to protect 
their lands with reference to ordinary floods, only if they do so without 
injury to others. 27 M. 409. J 

{bj The course of a stream, in times of ordinary flood, should not be changed 
or obstructed for the benefit of one class of persons to the injury of 
another; but there can be no liability in respect of extraordinary floods. 
27 M. 409. K 
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^.— * * right of every owner. . that water. . land.''— (Concluded), 

(c) In the case of a sudden and extraordinary casualty, such as an uncommon 
and extraordinary flood, a riparian owner has the right to protect him- 
self against it; but, in cases where the casualty is of common occurrence 
and expected, a riparian owner should adopt protective works which 
will not hurt his neighbour. 18 M. 158. L 

(24) Protection of land against the inroads of sea. 

Every land owner, exposed to the inroad of the sea, has the right to protect 
himself by erecting such works, as are necessary for that purpose; and, 
if he acts bopafldey he is not liable for any damage, occasioned to his 
neighbours, who must protect themselves. 27 M. 409. M 

(25) Right to raise a dam above the calingula of a tank. 

The defendant, the holder of land situated below a tank, erected a dam above 
the calingula of the tank, the effect of which was, that an increased 
amount of water was collected and stored in the tank, and water was 
thereby thrown back upon the plaintiff's land, and caused injury to it 
at certain seasons. Heldj the defendant had acquired such an ease- 
ment by prescription and that he had not exceeded his rights. 
24 M. 202. K 

(26) Riparian proprietors not bound to construct artificial works for benefit of 
neighbours. 

Under the common law of this country, there is no liability cast upon a riparian 
proprietor, to construct artificial works, or keep them in repair, in 
order to confer a benefit upon his neighbours by protecting their lands 
from inundations. 7 C. 605. O 

(27) Artificial water course—Right of easement over it. 

The proprietors of a pyne have a clear right to allow or deny water, flowing 
through that pyne to other persons, unless they have also a clearly 
defined right, which enables them to control the water, and convert it 
to their own use. It must be clearly established that the right originated 
in some grant or valid contract, or that the right has been exercised 
for. so long a period that such a title may be presumed. 14 W.R. 349. P 

(28) Jurisdiction of Forest officer—S. 11, Madras Forests Act. 

A Forest Settlement Officer, under S. 11 of Act V of 1882 (Madras Forest), has 
jurisdiction over a claim, in respect of water flowing in a defined 
channel on a Government land. 20 M. 279. Q 

(29) Diversion of water— Question of fact, jurisdiction of Mamlatdars, Bombay. 

What would constitute an unreasonable diversion of the water, such as to dis- 
turb the use of the lower riparian owner, would be a question of fact, 
which, in Bombay, would have to be decided by the Mamlatdar 
according to the circumstances of the case. 23 B. 606. R 

(30) Irrigation works— Maintenance of old works and construction of new ones — 
Government's power. 

So far as the construction of new irrigation works is concerned, the authority 
of the Government is but permissive, while, as regards the mainte- 
nance of works that are completed, so as not to interfere with the exist- 
ing rights of other persons, the authority of the Government is impera- 
tive. In the former case, the legislature must beheld to have intended 
that the use sanctioned is not to be in prejudice of the common law 
right of others. 28 M. 72 = 15 M.L.J. 32. S 
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5.—'' material alteration:' 
The collection of water fpom difPerent points into one channel whether material 
alteration. 

The collection of water, which formerly flowed from a large tract of land at 
different points, into a definite channel, and the throwing of it 
all into a particular point of the plaintiff's channel, is a material altera- 
tiou in the mode of the passage of the water, for which the plaintiff 
will be entitled to relief, though the quantity of water is not affected. 
28 M. 15. T 

6.— "The right., .that water.. .shall be allowed...to run," 

(1) Drainage of lands on a higher idvel. 

(a) There is a well recognised servitude of lower lands to receive the natural 

drainage of adjoining lands on a higher level. Where the waters from 
plaintiff'.s land have been accustomed to escape in a particular direction 
and by certain separate passages across the defendant's lands, the 
defendant cannot do anything which will interfere with the plaintiff's 
right in this respect. 8 0. 468. \J 

(6) The owner of a higher land has the right to drain its surplus rain water 
through the adjacent lower ground. 12 C. 323. Y 

7.— ''The right of every owner... abutting on a natural stream... for irrigating.'' 
Eiparian owner's right to irrigation of lands abutting on stream. 

(o) This illustration clearly shows ttiat a riparian owner has the right to use 
and consume water for irrigating the land abutting on a natural stream, 
provided that he does not thereby, cause material injury to other like 
owners. 29 B. 357 =7 Bom. L.R. 265. W 

(b) The occupants of a land abutting on a natural stream, whatever the nature 

of their tenancy may be, are entitled to the enjoyment and benefit of 
water as it flows past. The Government has no right to interfere with 
that right. 7 B. 209. X 

(c) Every owner of adjacent soil has the right of a riparian proprietor to the 

usufructuarj' interest in the water of a stream, and it follows that, 
whatever may be the nature of tenancy, he, as the owner of land abut- 
ting on the stream, is entitled to the enjoyment and benefit of the 
water as it flows past, even as against the Government. 28 B. 106» Y 

(2) But he cannot thereby interfere with the rights of others. 

(a) Although proprietors of a village or estate, through which a water-course 
passes, have the right to make use of water for irrigating purposes, 
they must do so only to such extent as will not interfere with similar 
rights possessed by parties holding land lower down on the same water- 
course. 11 W.R. 254. Z 

(6) An upper riparian proprietor cannot, by putting up a dam at a point in the 
stream where his land abuts on it, use the water so as to interfere with 
\ the rights of the lower riparian proprietors. In the absence of any right, 

acquired by prescription, he can, as an ordinary riparian proprietor, 
direct the water for the purposes of irrigation, without violating the 
rights of and, inflicting material injury upon, other riparian pro- 
prietors. 6 Bom. L.R. 291 (293). A 

(3) Conditions imposed on the use of water by riparian owners. 

, Riparian owners are entitled to use and consume the water of a stream for 

' drinking and household purposes for watering their cattle, irrigating^ 

their land, and for purposes of manufacture subject to the conditions. 
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7— "The right of every owner, .abutting on a naturai stream., tor 
irrigating. ''—(Conclurfed). 

(1) that the use is reasonable, (2) that it is required for their purposes 
as owners of the land, and (3) that it does not destroy or render useless 
or affect the application of water by the riparian owners below the 
stream in the exercise of their natural right of their right of easements, 
it any. 3 L.B.R, 23. g 

(4) Irrigation of non-riparian tenements— not allowed. 

A person, who is not a riparian owner, cannot use the water of a natural stream 
for irrigating land, which cannot be described as part of the riparian 
tenement. 29 B. 367 = 7 Bom. L.R. 265. C 

(5) Infringement of riparian owner's right-^when actionable. 

A riparian owner has the right to take water from a natural stream to irrigate 
his lands. If there be an infringement of this right, it is not 
necessary to maintain an action to show that there was any 
subsequent injury consequent upon such infringement. 23 W.R. 230. D 

(6) Right of riparian owners— removal of a bund. 

To entitle a person for the removal of an embankment, constructed in a chan- 
nel on defendant's own land, there must be an actual infringement of 
the plaintiff's right, and not merely some act by which that right is 
denied or questioned. 11 W.R. 2. g 

(7) Artificial watercourse. 

The riparian proprietors have the right to use of water of a natural water- 
course under certain restrictions. But these rights have no application 
to a water-course artificially constituted, and the mere fact of riparian 
proprietorship gives no right whatever over such a stream 6 W R 
99. *p 

CHAPTEE II. 
The Imposition, Acquisition, and Transfer op Easements. 

8. An easement may be imposed by any one (i) in the circum- 
stances, and, to the extent, in and to which he may 
ea^enTs? '""^^^ transfer his interest in the heritage (2) on which the 
liability is to be imposed. 

Illustrations. 

(a) A is tenant of B's land under a lease for an unexpired term of twenty years, 
and has power to transfer his interest under the lease. A may impose an easement on 
the land to continue during the time that the lease exists, or for any shorter period. 

(6) A is tenant for his life of certain land with remainder to B absolutely. A 
cannot, unless vsrith B*8 consent, impose an easement thereon which will continue after 
the determination of his life-interest. 

(c) A, B, and are co-owners of certain land. A cannot, without the consent of B 
and C, impose an et^ment on the land, or on any part thereof. 

(d) A and B are lessees of the same lessor, A of a field X for a term of five years, 
and B of a field Y for a term of ten years. A's interest under his lease is transferable ; 
B*B is not. A may impose on X, in favour of B, a right of way terminable with A's lease. 
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(ItTotes). 
I.—*' An easement may be imposed by any one.'' 

(1) Government's creation of easements in favour of Railway Company. 

Statutory powers, granted to a Railway Company for the construction of works, 
must be exercised with ordinary care and skill, and with some regard to 
the property and rights of others. They are granted under the condi- 
tion, sometimes understood, sometimes expressed, that such a body 
shall do as little damage as possible in the exercise of their powers. 
27 B. 344. G 

(2) Right of private fishery can be granted only by Government. 

Any private right of fishery, if it exists at all, must be derived from the Crown, 
and such right must be established by clear evidence, as the presump- 
tion will be against any such right. 4 C. 53. H 

(3) Right of ryotvari tenant to supply of water based on contract not on ease- 

ment. 

The right of ryotwari tenants to the supply of water, being founded on 
a contract, and not being an easement, an action lies against the 
Government in case of improper withholding of water. 24 M. 36 = 10 
M.L.J. 249. I 

{4) Breach of implied contract by Government for the supply of water. 

Held, that the landlord (Government) has not broken the implied contract for 
the continuance of existing arrangements for the supply of water to 
irrigable land let to ryotwari holders of Government, as the evidence 
did not show any diminution in the supply of water to which the 
plaintiff was entitled. 7 M.H.C. 342 (346). j 

(5) Construction of grants— General words. 

One of two houses, belonging jointly to several owners, possessed an easement of 
light and air over the other. Held, on a partition of the houses, the 
dominant tenement must continue to enjoy the easement, which was 
a continuous one, both by implication of law, and by the general words 
of the grant. 8 B.H.C. (O.C), 181. K 

(6) Construction—General words in a conveyance of part of property —English 
Law. 

In England , in consequence of a severance of unity of possession such general 
words of grants as "together with all ways now used or enjoyed there- 
with " or ** as with all rights, members or appurtenants belonging or 
occupied or enjoyed as part, parcel or member thereof **, are used, the 
distinction between a continuous and a discontinuous easement does 
not apply, and a right to use any made or visible path over other land of 
the grantor, which, at the date of the grant, was in fact used for 
access to the land conveyed passes under such general words. 
15 A. 270 (297). £ 

(7) Construction of grant—" appurtenant "or '' belonging." 

The words ** appurtenant** or " belonging " will ordinarily carry only actually 
existing easements. 7 C. 665. M 

(8) Where besides ** appurtenant " or ** belonging," further words are used. 

Where, besides " appurtenant*' or " belonging ** further words, such as, " there- 
with held or used '*, are inserted, these words will carry a way formerly 
enjoyed as an easement, but as to which the right has been suspended 
by unity of possession, as well as a way which, during unity of posses- 
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1.—** An easement may be imposed by any one.''— -(Continued), 

sioQ, has never existed as an easement but in fact used for the conve- 
nience of one of the tenement afterwards severed. But those words 
will not include a way which, during the unity of possession, was 
used for the greater convenience of the owner himself. 7 C. 666. M 

(9) Appurtenant in a grant may include a right of way in fa Your of grantor. 

See 15 A. 270, under S. 13, infra, 
(10/ Construction of aMarathi sale deed—*' rights and accompaniments." 

Where a Marathi deed of sale conveyed a piece of land with ** all rights and 
accompaniments ", such word cannot be held to include a right of way 
over the vendor's property as conveyed along with the portion of the 
land sold. 19 B. 797. 

(11) Construction of contracts— Grant of easement by mortgagor to mortgagee. 

Where a mortgage instrument grants a privilege exercisable over the property 
in possession of the mortgagor to the mortgagee, such a privilege must 
be regarded as ancillary to the use of the house transferred, and not as 
a mere license. 18 B. 382. P 

(12) Ownei wishing to retain any right over portion alienated. 

Where the owner of a tenement, granting a portion of it to another, wishes to 

retain any right over it, he must retain such right expressly ; but he 

cannot retain a right of way or other easement of necessity, without 

•which the enjoyment of the tenement granted cannot be had. 60 P.R. 

1888. Q 

(13) Implied grants by landlord to tenant. 

(a) In letting irrigable land, with existing conveniences for the supply of water 
for the purposes of irrigation, the landlord impliedly engages, if nothing 
to the contrary is expressed, that the existing arrangements for the 
supply of water will not be interfered with, to the prejudice of the 
tenant, during the continuance of the tenancy. Where the tenancy is 
from year to year, it may be taken that this engagement is yearly 
renewed. 7 M.H.C. 60 (64). R 

{b) Where a landowner granted land for building purposes to fazendari tenants, 
on a perpetual tenure at quit rent, and where the owner sells land out 
and out for building purposes, the Court is entitled to presume a 
covenant on the part of the landowner, from the evidence adduced, that 
a vacant piece of ground close to the land granted and belonging to 
thefazendar must be kept open for the use of the tenants. 17 B. 648. S 

(14) Implied grant of easements on grant of land for building. 

Where a grant of land for building purposes is made by the owner of the adjoin- 
ing house, a right of support from the adjacent and subjacent soil and 
from adjoining building arises by implied grant, in the absence of 
express stipulation. 60 P.R. 1888. T 

(15^ Quasi easements. 

Whilst a man cannot subject one part of his property to another by an easement, 
he can obtain the same object by another right, the general right of 
I)roperty, and if the alteration he makes, before alienation of any part 
of it, are palpable and mauifest, and in their nature permanent 
changes, in the disposition of property, so that one part thereof becomes 
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/.— ** An easement may be imposed by any one." — (Concluded), 

depondent on another, the purchaser of either part must take the land 
burdened or benefited, as the case may be, by the qualities, which the 
previous owner had undoubtedly the right to attach to it. 24 W.R. 
345. U 

2.--" to the extent in and lo wiiicii he may transfer his interest in the 

heritage," 

iX) Absolute depriYation of power of alienation. 

{a) An agreement entered into on partition, that no co-sharer should alienate 
his share, was held to be inoperative and the co-sharer had full powers 
of alienation. 6 M.H.C.R. 356. Y 

(6) According to Hindu Law, the introduction of a condition against an alie- 
nation, in a grant absolute to Brahmins, is inoperative. 4 M. 200. W 

<2) Transfer of easement— Necessity for registration. 

An easement of light and air is immoveable property within the meaning of the 
Registration Act, and therefore a transfer of it requires registration. 
20 B. 704. X 

(B) But transfer of a chance of acquiring easement requires no registration. 

But the mere chance of acquiring an easement is not immoveable property 
and no pecuniary value can be placed upon it. No registration is neces- 
sary for the transfer of such a chance. 20 B. 704. Y- 

•(4) Easement by oral agreement, enforceability of. 

Where an oral agreement for easement has been acted upon for a long time, 
such an oral agreement can be enforced. 4 M.H.C. 98. Z 

/<5) Grant of easement— Whether writing necessary — English Law. 

The Law of this country does not require that a creation of such an incorporeal 
right as an easement should be in writing. But the English Law, 
which requires, that such creation should be under a grant in writing 
and under seal, is due entirely to reasons derived from feudal and 
statute law. 4 M.H.C. 98. A 

^6) Whether writing necessary— Indian Law. 

In this country, where there is no such legislative enactment in existence as 
the Statute of Frauds in England, titles to properties have passed and 
can still pass from one person to another by virtue of a contract not 
reduced to writing. 9 W.R. 351. B 

(7) Whether writing necessary. 

There is nothing in S. 13 of Act XVI of 1864 (Registration), which says that 
no contract purporting to create or transfer any right, title or interest 
in laud, shall be recognised by Civil Courts, unless reduced to writing. 
9 W.R. 351. C 

>(8) Destination du pere de famille. 

(a) The French legal title of Destination du pere de famille signifies the 
services which one part derives from another before an alienation. 
When, by sale or otherwise, the property is made the property of 
different owners, such services become servitudes. 24 W.R. 346. ^^D 

67 
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2,—'* to the extent in and lo which he may transfer his interest in the 
heritage. ** -—{Concluded). 

(b) The analogy of the disposition of the owner of two tenements to the desti- 
nation du pere de fainillet if it be worth grave attention, fails when 
the owner of two tenements sells and conveys for an absolute estate^ 
therein, for he puts an end by contract to the relation which he had 
himself created, between the tenement sold and adjoining tenement; 
and the condition cf such tenement is thenceforth determined by the- 
contract pf alienation and not by previous user of the vendor during 
such joint ownership. 18 B. 616 (627). E 

9* Subject to the provisions of section 8, a servient owner may 
Servient owners, impose on the servient heritage any easement that 
does not lessen the utility (i) of the existing ease- 
ment. But he cannot, without the consent of the dominant owner, 
impose an easement on the servient heritage which would lessen 
such utility. 

Illustrations. 

(a) A has, in respect of his mill, a right to the uninterrupted flow thereto, from 
sunrise to noon, of the water of B's stream. B may grant to C the right to divert the 
water of the stream from noon to sunset ; provided that A*s supply is not thereby 
diminished. 

(6) A has, in respect of his house, a right of way over B's land. B may grant to C, 
as the owner of a neighbouring farm, the right to feed his cattle on the grass growing 
on the way : provided that A's right of way is not thereby obstructed. 

(Ifotes). 

/.— '• a servient owner may impose any easement I bat does not lessen 

the utility, Ac." 

(1) The ppinciple of this section applies to rights by custom. 

Where, in a wasteland belonging to a zemindar, the plaintiffs, Hindus, claim- 
ed the right to burn the Holi at the time of the Holi festival, 
existing not as an easement, but by custom, it was held that such 
a right would not entitle the plaintiffs to object to the defendants' 
(Mahomedans') using the land, at the time of the Muharam, for the 
erection of tazias. 6 A. 497. F 

(2) Sxercise of a right of way by several persons. 

Where many persons have* a right of passage over a lane, one of them must not, 
any more than the owner of the soil might, use it in an excessive or 
improper manner so as to obstruct the exercise by others of their 
rights. 7C. 665. G 

10. Subject to the provisions of section 8, a lessor may impose. 

Lessor and mort- ^n the property leased, any easement that does 

gagor. not derogate from the rights of the lessee as such, 

and a mortgagor may impose, on the property mortgaged, anv 

easement that does not render the security insufficient. But a 
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lessor or mortgagor cannot, without the consent of the lessee or 
mortgagee, impose any other easement on. such property, unless it 
be to take effect on the termination of the lease or the redemption 
of the mortgage. 

Explanation. — A security is insufficient within the meaning of 
the section, unless the value of the mortgaged property exceeds by 
one-third, or, if consisting of buildings, exceeds by one-half, the 
amount for the time being due on the mortgage. 

(Note). 

Extension of Section. 

Principle extended where Act not in force. 

Though S. 66 of the Transfer of Property Act and S. 10 of this Aot are not in 
force in the Punjab, the Court, when giving a decision on matters 
which are dealt with by those sections, should follow them, as they 
are in consonance with equity, good conscience and justice. 124 
P.L.R. 1902. H 

11. No lessee or other person having a derivative interest may 
LegggQ impose on the property held by him as such an 

easement to take effect after the expiration of his 
own interest, or in derogation of the right of the lessor or the 
superior proprietor. 

12. An easement may be acquired by the owner of the immove- 
Who may acquire able property for the beneficial enjoyment (i) of 

easements. which the right is created, or on his behalf, by 

any person in possession of the same. 

One of two or more co-owners of immoveable property may as 
such, with or without the consent of the other or others, acquire an 
easement for the beneficial enjoyment of such property. 

No lessee of immoveable property can acquire for the beneficial 
enjoyment of other immoveable property of his own, an easement 
in or over the property comprised in his lease('-^). 

(Notes). 
l.—" beneficial enjoymeat." 

Way of necessity— Extreme inconTenience. 

The question whether, in this country, a Court might recognise a way of neces- 
sity in case of extreme inconvenience of approach by another possible 
way was referred to, but was not considered in. 19 B, 797. I 
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2.—" No lessee can acquire. ...an easement — over property comprised 

in his iease." 

<1) Acquisition of easement by pFeBcription--Landlopd and Tenant. 

(a) A tenant of a land cannot acquire an easement by prescription in other 
lands of his lessor, although the tenant has permanent rights of 
tenancy in the land. 9 C.W.N. 866. J 

(6) A tenant, though having permanent rights of tenancy, cannot acquire an 
easement by prescription in other land of his lessor. 29 C. 363. K • 

(c) An easement implies an absolute grant to some person of an incorporeal 
right as appurtenant to his corporeal tenement. Such a grant cannot 
be conceived as made to a mere tenant, in respect of a tenement, 
in which his interest is precarious. In other .words there can be no 
easement by a tenant as against his landlord. 7 M.H.C. 60. L 

(rf) A tenant cannot, by user, obtain a right of way against his landlord, 
over other lands belonging to his landlord. 14 A. 186 (P.B.). M 

i^) But tenant entitled to way of necessity oyop landlord's land, 

A tenant cannot acquire a right of way by user against his own landlord ; 
but a tenant is entitled to a way of necessity over the adjoining land 
of his landlord. 1 C.W.N. 151. N 

iS) Tenants of the same landlord— Acquisition of easement by one tenant against 
another. 

It is doubtful whether one tenant can acquire a prescriptive right of easement 
against another tenant. 1 C.W.N. 151. 

<4) House let to tenants-Rights incidental to house how afPected. 

Where a right of user of a drain or passage is incidental to a house, that right 
is not affected by the owner of the house letting the house to a tenant. 
6 W.R. 314. p 

Easements of ne 13. Where one person transfers or bequeaths 

'cessity and quasi- . . , ,, 

easements. immoveable property to another, — 

(a) if an easement in other immoveable property of the trans- 
feror or testator is necessary for enjoying the subject of the transfer 
or bequest, the transferee or legatee shall be entitled (2) to such 
easement ; or 

(6) if such an easement is apparent and continuous, and neces- 
sary for enjoying the said subject as it was enjoyed when the transfer 
or bequest took effect, the transferee or legatee shall, unless a 
different intention is expressed or necessarily implied, be entitled 
to such easement ; 

(c) if an easement in the subject* of the transfer or bequest is 
necessary for enjoying other immoveable property of the transferor 
or testator, the transferor or the legal representative of the testator 
shall be entitled (3) to such easement ; or 

(d) if such an easement is apparent and continuous W, and 
necessary for enjoying the said property as it was enjoyed when the 
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transfer or bequest took effect, the transferor, or the legal represen- 
tative of the testator, shall, unless a different intention is expressed 
or necessarily implied, be entitled to such easement. 

Where a partition is made of the joint-property (S) of several 
persons, — 

(e) if an easement over the share of one of them is necessary for 
enjoying the share of another of them, the latter shall be entitled to 
such easement ; or 

(f) if such an easement is apparent and continuous, and neces- 
sary for enjoying the share of the latter as it w^as enjoyed when the 
partition took effect, he shall, unlessja different intention is express- 
ed or necessarily implied, be entitled to such easement. 

The easements mentioned in this section, clauses (a), (c), and 
(a), are called easements of necessity 0-). 

Where immoveable property passes by operation of law^ (6), the 
persons from and to whom it so passes are, for the purpose of this 
section to be deemed, respectively, the transferor and transferee. 

Illustratiojis, 

(a) A sells B a field then used for agricultural purposes only. It is inaccessible ex- 
cept by passing over A's adjoining land, or by trespassing on the land of a stranger. B 
is entitled to a right of way, for agricultural purposes only, over A's adjoining land to 
the field sold. 

(b) A, the owner of two fields, sells one to B, and retains the other. The field 
retained was at the date of the sale used for agricultural purposes only, and is inaccess- 
ible except by passing over the field sold to B. A is entitled to a right of way, for 
agricultural purposes only, over B's field to the field retained 

(c) A sells B a house with windows overlooking A's land, which A retains. The 
light which passes over A's land to the windows is necessary for enjoying the house as it 
was enjoyed when the sale took effect. B is entitled to the light, and A cannot after- 
wards obstruct it by building on his land. 

{d) A sells B a house with windows overlooking A's land. The light passing over 
A's land to the windows is necessary for enjoying the house as it was enjoyed when the 
sale took effect Afterwards A sells the land to C. Here G cannot obstruct the Hght 
by building on the land, for he takes it subject to the burdens to which it was subject 
in A's hands. 

(e) A is the owner of a house and adjoining land. The house has windows over- 
looking the land. A simultaneously sells the house to B, and the land to C. The light 
passing over the land is necessary for enjoying the house as it was enjoyed when the 
sale took effect. Here A impliedly grants B a right to the light, and C takes the land 
subject to the restriction that he may not build so as to obstruct such light. 

(/) A is the owner of a house and adjoining land. The house has windows 
overlooking the land. A, retaining the house, sells the land to B, without expressly 
reserving any easement. The light passing over the land is necessary for enjoying the 
house as it was enjoyed when the sale took effect. A is entitled to the light, and B 
cannot build on the land so as to obstruct such light. Digitized by vjOOQIC 
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ig) A, the owner of a house, sells B a factory built on adjoining land. B is 
entitled, as against A, to pollute the air, when necessary, with smoke and vapours from 
the factory. 

(h) A, the owner of two adjoining houses, Yand Z, sells Y to B, and retains Z. 
B is entitled to the benefit of all the gutters and drains common to the two houses and 
necessary for enjoying Y as it was enjoyed when the sale took effect, and A is entitled 
to the benefit of all the gutters and drains common to the two houses and necessary 
for enjoying Z as it was enjoyed when the sale took effect. 

(i) A, the owner of two adjoining buildings, sells one to B, retaining the other, 
is entitled to a right to lateral support from A*s building, and A is entitled to a right 
to lateral support from B*s building. 

ij) A, the owner of two* adjoining buildings, sells one to B, and the other to C, C is 
entitled to lateral support from B's building, and B is entitled to lateral support from 
O's building. 

(k) A grants lands to B for the purpose of building a house thereon. B is entitled 
to such amount of lateral and subjacent support from A's land as is necessary for the 
safety of the house. 

{I) Under the Land Acquisition Act, 1870, a Railway Company compulsorily 
acquires a^rtion of B's land for the purpose of making a siding. The Company is 
entitled to such amount of lateral support from B's adjoining land as is essential for 
the safety of the siding. 

(m) Owing to the partition of joint property, A becomes the owner of an upper 
room in a building, and B becomes the owner of the portion of the building imme- 
diately beneath it. A is entitled to such amount of vertical support from B's 
portion as is essential for the safety of the upper room. 

(n) A lets a house and grounds to B for a particular business. B has no access 
to them other than by crossing A's land. B is entitled to a right of way over that 
land suitable to the business to be carried on by B in the house and grounds. 

(Notes)* 

Scope of Section. 

(1) This rule applicable to places where the Act is not in force. 

The same rule as regards easements created on a partition of joint property is 
applicable to places where the Act is not in force. 14 B. 452. Q 

(2) English Law applicable where this Act is not in force. 

Where this Act. is not in force, a vendor, selling a land adjoining a house, will 

be bound by the English rule, which is also in consonance with equity 

and good conscience ; and there will be no implied reservation of 

a right to light and air in his favour, unless expressly reserved. 

• 18 B. 616. R 

/.— " The easements.. ia, .els. (a), (c) <ft (e) are called easements 
of necessity."' 
<1) Easements of necessity, what are. 

Where property is conveyed, which is so situate relatively to that from which 
it has been severed that it cannot be enjoyed without a particular 
privilege in or over the land of the grantor, the privilege is what is called 
an easement of necessity, and the grant of it is implied and passes 
over without any express words. 2 M. 46. S 

(2) Easements of nacessity before the passing of the Act. 

In a case decided, before the passing of this Act, the same principle as is 
expressed in this section was laid down in regard to easements a^ 
necessity and apparent and continuous easements. 8 C. 956. T 
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/. — ** The easements. > . . in,. els. (a), {c) and (e) are called easements of 
necessity.'' — (Concluded). 

<3) . An easement of necessity can be claimed only when there is absolute necessity 
for it. 

{a) A man cannot acquire a way of necessity, if he has any other means of 
access to his land, however inconvenient it may be, than by passing 
over his neighbour's soil. 17 B. 797. U 

,(b) An easement of way, claimed as a way of necessity, can only be created where 
there is an absolute necessity for it, and not when there is a possibility 
of finding out another way, though at greater expense. 15 A. 270. Y 

(c) A person will not be entitled, on a partition of property, to a right of way 
of necessity over the property of the co-sharer, when there is a means 
of access to his land without going over the co-sharer's land. 
16 M.L.J. 255 = 28 M. 496. W 

'(d) Convenience is not the test of an easement of necessity. The law in 
India in this respect is the same as in England. 15 M.L.J. 256 = 
28 M. 496. X 

(e) A purchaser of a plot of land, adjoining his own land and having access to 
it from his own land, cannot acquire a way of necessity over the 
vendor's land. The question will not be affected by the fact that, if a 
stranger had bought the land, he could have acquired a way of necessity. 
19 B. 797. Y 

(/) Where, by a partition, a portion of land which was in the joint possession 
of the plaintiff and the defendant becomes the sole property of the 
defendant, the plaintiff's rights of ownership cease, and among them 
his right to pass and repass along an old path in defendant's share. 
10 W.R. 298. Z 

K^) English law same as Indian. 

English oases, on ways of necessity, lay douvn that a man cannot acquire a 

I way of necessity, if he has any other means of access to his land, 

however inconvenient it may be, than by passing over his neighbour's 

soil. 19 B. 797. A 

i5i) Absolute and qualified necessity. 

The necessity contemplated in paras, a, c, d, of the section is an absolute neces- 
sity ; whereas, that in para, {b) of the section, is a qualified necessity. 
The distinction between these two is obvious : thus a right of way may 
not be absolutely necessary, and yet necessary for the purpose of enjoy- 
ing the property, as it was enjoyed when a transfer of it took place. 
The existence of this last necessity has to be determined by reference 
to the prior user. 3 Bom. L.R. 601. B 

2.—" tlie transferee. . . .sliall be entitled,^ ' 

il) Reason of the rule. 

The reason for the rule as to easements going with the property is that the dis- 
position <^ the property by the o\vner is supposed to have been made 
with reference to dJae best way of enjoying it, and the best way of sell- 
ing the property and realising the full value of it is to sell it with such 
rights as the owner thought should be attached to particular parts of 
it. 22 W Jl. 262. C 
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J?.-r-" the transferee — shall be entitled.''— (Coniinued),, 

(2) SeYerance of tenement, when confers right of way. 

On a severance of a tenement, a person will be entitled to a rig^t of way, only, 
if it is expressly granted or if it is an easement of necessity. 44 P.R, 
1867. I> 

(3) Alienation of a portion of land carriea with it its easements. 

Where a person grants a portion of his land, reserving a portion to himself, he 
grants with it all the easements and quasi-easements, which had been 
formerly used, over the part reserved, by the part granted, and which, 
were necessary thereto. 14 B. 389. E 

(4) Grant of easements implied on a severance of tenement. 

(a) On the grant, by an owner of a tenement, of a part of it, as it is. then used 
and enjoyed, the grantee of the part will acquire all those easements- 
necessary to the reasonable enjoyment of the tenement granted. 
60 P.R. 1888. P 

(5) Implication of grant, when extends to right of way. 

Implication of grant of an easement, upon the severance of tenement may,, 
under certain circumstances, extend to a " way," but only where there 
has been some permanence in the adaptation of the tenement, from 
which continuity could be inferred. 26 C. 311. G- 

(6) English Law on implied grant of easements 

The rule of English Law, known as the doctrine of implied grant oi easements 
upon severance of tenements, being in accordance with justice, equity 
and good conscience, is applicable to this country. 26 C. 616 = 3 C.W.N. 
409. K 

(7) Severance of tenement— Passing of continuous easements. 

(a) On a partition of tenement, easements that are continuous will pass both 

by implication of law and by the general words of the conveyance. 
8 B.H.C. (O.G), 181. I 

(b) On a severance of tenements, an easement, in its nature continuous, would 

pass by implication of law without any words of grant. 24 W.R. 345. J 

(8) Severance of tenement—Right of way. 

A way, which was a "made a visible path,*' and which was used, at the time of 
transfer, but which was not an easement of absolute necessity, was- 
held not to have passed on a transfer of a portion of the tenement, on 
the ground that the transferee refused to produce his title deed in 
evidence, and that the non-production of which raised a presumptioik 
that the deed, if produced, would be unfavourable to the right claimed. 
15 A. 270. K 

(9) General words in a conveyance of part of property—Right of way— English 
Law. 

See 15 A. 270 under S. 8, supra. 

(10) Severance of tenements— Claim to use of well and privy of other portion, on 
what depends. 

Where two houses, which were once one house, are in the possession of two 
different persons, a claim by onelto the use of a well and privy in thue 
other's house, as impliedly reserved on the sale of the house, will 
depend upon its being an easement of necessity. There will be no such 
easement of necessity if the claimant can build them in his own house 
or on some adjacent ground belonging to him. P.J. ol^he Bonabay 
High Court (1886), 128. Digitized by CjOOQICl. 
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2.—" the transferee — shall be entitled,* '—{Continued). 

(11) Transfer of land to different persons— Right to easements as between the 
transferees. 

[a] Where, contemporaneously, an owner grants two portions of his land to 
each of two persons, each having notice of the grant to the other, the 
easements and quasi-easements are also granted. 14 B. 389. H 

(6) But, where the owner of the house closed a door communicating between 
the two halves of his house and mortgaged them separately to two 
persons, one of the mortgagees could not re-open such door, and an 
action would lie for the closing of the door if it was re-opened. 
16 A. 386= A.W.N. (1894), 129. N 

(12) Right of tenant who encroaches— way of necessity. 

Where a fazendari tenant encroaches upon a piece of land, which, thereby, be- 
comes a part of the tenure, and builds a privy upon it, the tenant will 
be entitled to a right of way for himself and' persons attending the 
house, as also for sweepers. 16 B. 552. 

(13) Right of way of necessity for sweepers— Whether English Law applicable to 
India. 

In a case where the tenant was held entitled to a way of necessity over the 
adjoining land of his landlord, which included a right of. way for 
sweepers, the Court doubted whether the decision in Bolton v. Bolton 
(11 Ch. t). 971), viz, J that the grantee was entitled to one way of neces- 
sity and that the grantor had the right to elect it, would be applica- 
ble to this country, having regard to the prejudices of the higher castes 
against being brought into proximity with persons whose occupation 
it is to remove the contents of privies. 16 B. 562. P 

(14) Withdrawal of a claim to way of necessity, effect of. 

Though a person withdrew his claim to a right of way through the eastern half 
of the house to the western half, and pressed only his claim to the 
western half, he was entitled, in execution of his decree for the western 
half, to the way from the eastern half which was the only means of 
access to his portion. P.J. of the Bombay High Court (1889), 186. Q 

(15) Decree for a room implies right to means of access. 

In a decree for a room for residence, a door to the room and reasonable 
means of access to it are implied. P.J. of the Bombay High Court 
(1887), 113. R 

(16) SeYcrance of tenements— Right of way— Qwasi-easements. 

A way, which is not strictly an easement of necessity, may pass as a. 
gwosi-easement. 8 0. 956. . S< 

(17) Extent of quasi-easements. 

Easements of light and air, which are impliedly granted on a severance of 
tenement, are not, according to English Law, in their extent, greater 
than easements acquired by prescription. 14 C. 839. T 

(18^ Restoration of zemiadari carries with it its easements of necessity. 

Where the Government purchases the mitta of a zemindari, sold for arrears of 
revenue, and restores it, subsequently, to the son of the late zemindar, 
the law will imply, in the absence of a special contract to the contrary,, 
that the restoration carried all rights of water and other easements oi 
necessity, which existed at the time of the restoratio/n> ^^I^ 
350. Digitized by ^ 
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J?.—" the transferee . . .shall be entitled."— (Concluded), 
(19) Right of inamdap to use water in a GoYernment channel for irrigation. 

An inamdar will be entitled to irrigate only so much of the land, which was 
originally granted, free of separate charge, from the same source from 
which the land was irrigated at the time of the grant, though such 
source of irrigation is outside the inam village. Unless there is a 
contract with the Government, the inamdar cannot use such water 
free of charge for any additional extent of land. 26 M. 66 (68). Y 

^20) Right of Government as melYaramdars for easement of water. 

Where, by a sale for arrears of revenue due to the Government, a certain 
village belonging to a zemindar was sold and the melvaram right in 
the village j)assed to the Government, the Government was entitled, 
by way of easement, to levy wet assessment on such lands, though the 
land was irrigated from a tank belonging to the zemindar and situated 
in another land, but they could not levy water-cess. 26 M. 61. W 

J.—" The transferor shall be entitled." 

,(1) ^z^asi-easements in vendor's favour— English Law—*' A man cannot derogate 
from his own grant.'* 

(a) If, on the grant by an owner of a tenement of part of that tenement, 
as it was then used and enjoyed, the grantor intends to reserve any 
right over the tenement granted, it is his duty to reserve it expressly in 
the grant, according to English Law; the only exception to this rule 
being easements of necessity. 18 B. 616. X 

(fe,) According to the English Law, a vendor cannot derogate from bis own 
grant, and there is no implied reservation of quasi-easements in his 
favour. A vendor or his successor in title, claiming such a 
reservation, must show, by the conduct of the parties to the sale, that 
it cannot reasonably have been intended by either of them to do 
otherwise than reserve to the vendor the right he claims. 18 B. 616. Y 

,(2) Sale of a portion of property— Right of a vendor to a way not absolutely 
necessary. 

Where a portion of a property is sold, without express reservation of a light 
of way not absolutely necessary, the principle that a man cannot 
derogate from his own grant applies and no such right is saved. 
16 C.P.L.R. 156. Z 

<3) Land taken for public purposes— Right of way. 

Where a portion of the land, belonging to a person, had been taken for public 
purposes, and access to the remaining portion had been blocked there- 
by, he would be entitled to a right of way on the land so taken. P.J. 
of the Bombay High Court (1874), 118. A 

j[4) «< Appurtenant," in a grant, may include a right of way in favour of grantor. 

Acts of ownership and user of a road by a man, across land, for the enjoyment 
and exclusive convenience of himself, as occupier of the adjoining 
lands, may amount to an enjoyment as * appurtenant,* even though 
iiuch enjoyment was during the unity of possession. 15 A. 270 (289). B 
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4.-^" Basement, apparent and continuous.'' 
(1) Apparent and continuous easement— Right of way. 

(a) A** way " is evidently neither a continuous nor always an apparent ease- 
ment. 26 C. 311. C 

{b) So, -a right of way, not being an apparent or continuous easement, a person, 
on partition of a tenement, will not be entitled to a right of way under 
cl. (f). 15 M.L.J. 256 =28 M. 495. D 

^2) Way as apparent and continuous easement— English Law. 

There is no English authority that has decided, that a way, without any express 
or general words in a conveyance, and apart from any structural 
peculiarities of a building indicating that, for the use of the building, 
a way must have been intended to pass, would pass on a severance as 
an apparent and continuous easement. 15 A. 270. E 

v(d) Easement to discharge drainage. 

The doctrine of apparent and continuous easements applies to India. So the 
plaintiff was held to be entitled to the apparent and continuous ease- 
ment to discharge drainage. 49 P.E. 1900. F 

,(4) Hon-apparent and non-continuous easements. 

Where an easement is not apparent or continuous, a claim for easement cannot 
be made under clause (f). 28 M. 495 = 16 M.L.J. 255. G 

(5) Grant of discontinuous easement, not being one of necessity. 

A grant of a discontinuous easement as a right of way, not being a way of 
necessity, cannot be implied from the disposition of the severed 
tenements, and will not pass by a deed of grant, without express words, 
showing, that it was the custom of the parties to pass it along with 
the property granted. 2 M. 46. H 

,(6) Quasi-easements— Destination du i)ere de famille. 

The case of an apparent and continuous easement, passing on a severance of a 
tenement, when it is necessary for its enjoyment in the state in which 
it was at the time of severance , is discussed in books under the 
principle of disposition of the owner of two tenements- {Destination 
du pere de famille), 8 C. 968. I 

5.— " where partition is made of joint property.'' 

(1) Severance of property— Right to light. 

On a partition of a house, the right to light for some windows in the wall of 
one of the partitioned portions, which overlooked the roof of the other, 
can only be acquired by prescription, unless it be an easement of neces- 
sity. P. J. of the Bombay High Court (1897^, 471. J 

42) Partition of tenement— Right to use a drainage. 

On partition of a tenement, a co-sharer will not be entitled to use the drainage, 
situate on the land of the other co-sharer, unless he has acquired a 
prescriptive right, or the easement is one of necessity. 4 C.P.L.R. 169.K 

.<3) Right of way on seYeranoe of a tenement.. 

It is doubtful, whether a description of the property sold, as bounded on one 
side by a passage in the possession of vendor would, (jf~HselL carry 
a right of way over the passage. 7 C. 665. ^'^'^'^^^ ^^ ^^^g^X. 
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^.— " where immoveable property passes by operation of iaw, Ac'' 

(1) Paptition by Court, whether implies grant of easement of necessity. 

In case of sale or other transfer inter partes, a grant of the easement of neces- 
sity and quasi-easement would be roperly implied. Whether such 
implication arises in case of a partition by a Court of Law was left 
undecided, as it was not necessary for the determination of the case 
to decide that point. 14 C. 797. M 

(2) Partition decree— Ancient lights. 

Where, under a partition decree, certain rooms with ancient lights were allot- 
ted to the plaintiff, the defendant has no right to block them up, and 
it does not make any difference that there are no mutual conveyances 
as between the parties. 3 C.W.N. 405. N 

(3) Implied grant of easements on partition by a consent decree. 

The doctrine of implied grant of easements, upon severance of tenements, is 
applicable to the case of a partition of property, which has been effect, 
ed by consent of the parties to a suit, and not by the Court as in a 
contested suit, the Court merely recording the consent. 26 C. 516 = 
3 C.W.N. 409. O 

(4) Partition of property by aivard of arbitrators— Easement. 

Where a Court partitioned a house and lands belonging to a joint Hindu 
family, according to an award made by an arbilrrator, one of the 
sharers could not claim, in a suit, a right of way from the family- 
house to the public road, through the lands allotted to another mem- 
ber, such right of way not being granted by the award, and not being 
an easement of necessity. 6 C.L.R. 338. P 

(5) Partition— Implication of easement— English Law -Act IX of 1871. 

Act IX of 1871 does not exclude other modes, than those provided therein, of 
acquiring an easement by an enjoyment. Therefore, in case of parti- 
tion of joint property, a grant of easement, on principles of English 
Law, might be implied independently of user. 15 B.L.R. 361. Q 

14. When a right to a way of necessity is created under section 
Id, the transferor, the legal representative of the 

of necSsh!y.''^ ^''^ testator, or the owner of the share over which the 
right is exercised, as the case may be, is entitled 

to set out the way (^) ; but it must be reasonably convenient for the 

dominant owner. 

When the person so entitled to set out the way refuses or 
neglects to do so, the dominant owner may set it out. 

(Notes)* 
/.•—'* the transferor... is en ti tied to set out the way.*' 
(1) Right of way for sweepers— English and Indian Law. 

In a case where the tenant was held entitled to a way of necessity over the 
adjoining land of his landlord, which included a right of way for 
sweepers, the Court doubted whether the decision in Bolton v. Bolton 
(11 Ch.D, 971), vis.^ that the grantee was entitled to a way of necessity, 
and that the grantor had the right to elect it, would be applicable 
to this country, having regard to the prejudice of the^higher castes 
against being brought into proximity with sweeper®, by ifiiOl^lC R 
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16. Where the access and use of light or air to and for 
any building W has been peaceably enjoyed W there- 
preSion a^). ^^ ^^^^' *^ ^^ easement (3^ without interruption W, and 
for twenty years, 

and where support from one person's land, or things affixed 
thereto (^), has been peaceably received by another person's land sub- 
jected to artificial pressure, or l)y things affixed thereto, as an ease- 
ment, without interruption, and for twenty years, 

and where a right of way (6) or any other easement (7) has been 
peaceably and openly enjoyed (8) by any person claiming title there- 
to, as an easement (3), and as of right (9), without interruption W, and 
for twenty years, 

the right to such access and use of light or air, support, or other 
■easement, shall be absolute. 

Each of the said periods of twenty years shall be taken to be a 
period ending within two years next before the institution of the 
suit (10) wherein the claim to which such period relates is contested. 

Explanation I. — Nothing is an enjoyment within the meaning 
of this section when it has been had in pursuance of an agreement (ii) 
with the owner or occupier of the property over which the right is 
claimed, and it is apparent from the agreement that such right has 
not been granted as an easement, or, if granted as an easement, that 
it has been granted for a limited period, or subject to a condition on 
the fulfilment of which it is to cease. 

Explanation II, — Nothing is an interruption (12) within the 
meaning of this section, unless where there is an actual cessation of 
the enjoyment by reason of an obstruction by the act of some person 
other than the claimant, and unless such obstruction is submitted 
to or acquiesced in for one year after the claimant has notice thereof, 
and of the person making or authorizing the same to be made. 

Explanation III, — Suspension of enjoyment in pursuance of a 
contract between the dominant and servient owners is not an inter- 
ruption within the meaning of this section. 

Explanation IV. — In the case of an easement to pollute water, 
the said period of twenty years begins when the pollution first pre- 
judices perceptibly the servient heritage. 

When the property over which a right is claimed under this 
section belongs to Government (13), this section shall be read as if, 
for the words " twenty years," the words ** sixty years " were 

substituted. Digitized by GoOglC 
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Illustrations, 

(a) A suit is brought in 1883 for obstructing a right of way. The defendant admits 
the obstruction, but denies the right of way. The plaintifE proves that the right waa- 
peaoeably and openly enjoyed by him, claiming title thereto, as an easement and as of 
right, without interruption, from 1st January, 1862 to Ist January, 1882. The plaintiff 
is entitled to judgment. 

(6) In a like suit the plaintiff shows that the right was peaceably and openly en- 
joyed by him for twenty years. The defendant proves that, for a year of that time, the 
plaintiff was entitled to possession of the servient heritage as lessee thereof, and enjoyed 
the right as such lessee. The suit shall be dismissed, for the right of way has not been 
enjoyed " as an easement " for twenty years. 

(c) In a like suit the plaintiff shows that the right was peaceably and openly en- 
joyed by him for twenty years. The defendant proves that the plaintiff, on one occasion,, 
during the twenty years, had admitted that the user was not of right, and asked his 
leave to enjoy the right. The suit shall be dismissed, for the right of way has not been 
enjoyed " as of right " for twenty years. 

(Notes). 

/._<< access and use of light and air to and for any building." 

(1) Easement of light, in what consists. 

An easement of light appears to consist in the right of the owner of the domi- 
nant tenement to prevent the owner of the servient tenement from 
obstructing the passage of certain definite rays or pencils of light. 
26 B. 374=4 Bom. L.R. 34. & 

(2) Right to aip, in what consists. 

The Easements Act creates no right to the uninterrupted flow of the south 
breeze. Under it, a right to air is a right to the quantity of air which 
enters a particular opening. It is, in other words, a right to the 
volume of air coming through the opening, apart from its being from 
south or from any other direction. 7 Bom. L.R. 352. T 

(3) Prescpiptive right to light and aip, how acquired. 

A right to light and air, which is in the nature of a prescriptive easement, can 
only arise after 20 years' enjoyment. 2 Bom. L.R. 454. U. 

(4) Easement of light and aip— When does it begin. 

The enjoyment of light and air begins from the time, when the building, in 
respect of which the right is claimed, assumes the appearance and 
aspect of an outward dwelling-house, though not used or completed as 
a dwelling-house. 1 B.H.C. (O.G.;, 148. Y 

(5) Right to light and aip— English and Indian Law. 

In dealing with right to air, English decisions are not of much avail, because,, 
the conditions of this country are different from those of England. In 
England more light is needed than here ; whereas more air is needed 
here than in England. 7 Bom, L.R. 352. W 

(6) Completion of title to easement of light and aip. 

Where, within the completion of the twenty years* user by the plaintiff, th& 
defendants gave to the plaintiff notice of their intention to build and 
did, as a matter of fact, begin their buildings, held the plaintiff had 
not completed his prescriptive title to an easement of light and air, 
though the defendant's building reached such a height as to obstruct 
plaintiff's light after the lapse of twenty years. 12 B.L.R. 403= Sup. 
Vol. I.A. 175 (P.C). X 
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/.— " access and use of light and air to and for any building," --(ConcMed). 
(7) Right to light and alp, natupe of—Right can he to Teptlcal, not latepal, light. 

Every owner of land has a natural right to so much light and air as pass 
vertically thereto ; such right does not extend to light and air com- 
ing laterally over the land of another. In India, this right must be 
acquired by prescription in the manner provided by S. 15 of the 
Easements Act, which, following the English Law, declares such 

easements to be absolute. 3 N.L.R. 114. Y 

« 

2.—* ' iMas been .... enjoyed, ' ' 

(1) Ei^Joyment does not necessapily mean actual usep. 

The enjoyment, intended by this section, means something different from 
actual user. For, in the case of a discontinuous easement, there may 
be days and weeks and months during which the right may not be 
exercised at all ; and yet, during all these days and weeks and months, 
the person claiming the right may be in full enjoyment of the right. 
7 C. 132. z. 

(2) Non-usep fop a long time — ^proof of enjoyment up till the end of statutory 
period. 

Even if it is conceded that the plaintiffs need not prove an actual user of a . 
right up till the end of the statutory period, there must, where there 
is no user for a long time, be circumstances from which the Court can . 
infer the continuance of an enjoyment, as of right, over the whole 
statutory period, and the cessation of user must be at least consistent 
with such continuance. 3 C. VV.N. 610 = 26 C. 593. A 

(3) Enjoyment cannot at the same time be in abeyance, and yet continue. 

The enjoyment referred to, in this section, cannot be in abeyance and at the- 
same time continue, so as to give the plaintiff the special right 
claimed. 26 0. 593 =:3 C.W.N. 610. B. 

(,4) Continued enjoyment—Question of fact. 

The question of continued enjoyment is a question of fact. It is an inference to 
be drawn from facts. 26 C. 593= 3 C.W.N. 610. C 

(5) Enjoyment must not be under a license. 

When a house was occupied by a family, closely related to that of the defen- 
dant, the members of both the families were accustomed to go over a 
path. This would not entitle a person, who had bought the house, to 
claim such right. The use of the way by the original owner was 
merely a license. 14 W.R. 79. D 

(6) What constitutes a continuance of enjoyment. 

No rule can be laid down as to what will or will not constitute a continuance of 
the enjoyment, as of right, when there was no exercise of it for any given 
period. That must depend upon the circumstances of each case and 
the nature of the right claimed. 26 C. 593 = 3 C.W.N. 610. E. 

(7) Trespass on the land on vhich an easement is claimed, effect of. 

Where a person, claiming a right of easement over a site, trespasses on such 
site, he cannot claim a right of easement of way, because, such 
seizing of the tsvo tenements by the same person has the effect of 
extinguishing the easement. But, if the trespass was of a short dura- 
tion, and the subsequent enjoyment of the easement is for a long time, 
the lengthened enjoyment of the right may give rise to the presumption 
of a grant or agreement between the two owners. 2 A.W.N^©OQfe 
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3.— ''As an easement.'* 

(I) "As an easement," defined -Right of way. 

The person, claiming the right, must claim it as an easement, that is, as a right 
which he, as owner or occupier of certain land, possesses for the henefi- 
cial enjoyment of that land to pass over another person's land. 
2 C.P.L.R. 34. G 

*<2) The enjoyment must be as an easement. 

In order toticquire an easement under *his section, the en joyment must have 
been by a person claiming title thereto, as an easement, and as of right, 
for 20 years. 16 B. 592. H 

. (3) Enjoyment under a license. 

An — cannot confer an easement, 14 W.R. 79. I 

<4) Thus evidence in support of ownership cannot establish easement. 

Evidence of immemorial user, adduced in support of a right founded in owner- 
ship, does not, when that right is negatived, tend to establish an 
easement. 16 B. 592. J 

(5) «;Rights of ownership and easement are incompatible. 

(a) A right of ownership and a right of easement are incompatible. If a person 

claim a site as owner, he cannot claim a right of way over the same, 
as an easement. 3 A.W.N. 66. K 

(b) A right of ownership and a right by prescription are wholly inconsistent. 

16 W.R. 198. L 

(c) A plaintiff, who, in his previous suit, claimed a right of possession and fail- 

ed to prove it, cannot claim an easement over the same land in a 
subsequent suit, whether it is based on S. 26 of the Limitation Act or 
on immemorial user. 16 B. 592. M 

{d) Where a plaintiff asks for the establishment of two rights, firstly his pro- 
prietary right, and, secondly a prescriptive right, and it appears that 
he is entitled to only one of them, the other must, in some way, be 
relinquished. 16 W.R. 198. N 

((6) But the fact that plaint contains inconsistent claims cannot justify dismissal 
of suit. 

The fact that a plaint contains allegations inconsistent with one another will 
not justify the dismissal of the suit. 18 A. 125. 

,(7) A party must be limited to the case he puts for ward in his plaint. 

(a) A party must be limited to the case which he puts forward in his plaint. 
He may, indeed, at the commencement of the suit, put forward in his 
plaint, an alternative case ; thus the defendant will have notice that 
he has more than one case to meet, and will not be taken by surprise. 
9 B.H.C. 1 (P.B.) P 

(6) The Court should give such relief as is claimed in the plaint. Although the 
Court is bound to take into consideration all the rights of the parties 
to the suit, whether legal or equitable, and by its decree to give effect 
to those rights as far as possible, . the Court should confine itself to 
granting such relief as is prayed in the plaint. 1 M.H.C. 471. Q 

.(c) In a suit brought to eetablish a right of ownership over a lane, it is not 
competent to the Court to enter into, and decide, the question of 
right to.an easement over the lane. 2 M.L.J. 257. See^aiso 2 B.H.C. 
176^ Digitized by VjOOQICr 
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J."-'" As an emsementJ^ — {Concluded). 

<8) AlternatiYe daimi may be allowed. 

\a) A suit is not liable to be dismissed because the plaintiff claims in the 
alternative, over the same piot of ground, rights of ownership and 
easement. 4 C..L.J. 487«11 C.WJN. 20=34 0. 61-1 M.L.T. 364 
(F.B.). S 

(h) The plaintiff was allowed to sue for a mandatory injunction, to compel the 
removal of a verandah, on the ground, that the soil of the lane on 
which the verandah -was built belonged to him, or in the alternative, 
that he had a right of ioatway over the lane. 1 C.L.E. 425. T 

(c) In a suit to recover possession of laud and to close a road, the defendant 
may either prove that the land is his o\sn or there is a road over it. It 
is enough if he proves one or other of the defences. 20 W.B. 94. U 

<9) YThere plaintiff's claim to posseBsion is ppoved, Court need not consider his 
right to easement. 

Where plaintiff's claim to possession of land is clearly established, it is not 
necessary to consider the plaintiff's claim, as an easement. 5 C.P.L.R. 
58. Y 

<10) Distinct ownership of dominant and servient tenements, necessary for ease- 
ment. 

(a> The strict definition of easements requires the existence of two separate 
tenements in the ownership of two distinct persons. 2 M. 46. W 

(b) A man cannot subject one part of his property to another by an easement. 

24 W.R. 346. X 

(c) Prescriptive acquisition of easement is not poshible, not only in cases where 

there is unity of title but also where there is unity of possession of the 
two tenements. 16 B.L.R. 36L Y 

hI) No easement connected with, or appurtenant to, the common property of 
tv/o persons can be acquired by the one over the other. 3 N.L.R. 114. Z 

(11) Trespass on land on which easemeat is elaimed, effect of. 

See 2 A.W.N. 70, under the heading *' Has been.. . .enjoyed" (2), supra. 

4.—'* without interruption." 

(1) Interruption— Meaning of. 

The word. ** hiterruption," means an obstruction or prevention of the user of 
the easement by some person acting adversely to the person who claims 
it. 1 C. 422=25 W.R. 228. A 

(2) Interruption, meaning of. 

Interruption in this section does not apply to the obstruction and cessation of 
enjoyment, which may have lasted until the institution of the suit, 
but only to a period of cessation of enjoyment followed by a further 
period of enjoyment. 73 P.R. 1C05 = 203 P.L.R. 1905. ' B 

fS) Interrupted user for years will not confer easement. 

The mere fact of user for any number of years will not confer a right of way, 
if the user be, from time to time, interrupted»,by the owner. 13 W.R. 
449, * C 

68 
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-#.—** without Interruption,''— {Contimved), 

(4) But where an easement it in its nature disoantinuaus, non-continuous user 
may suffice. 

(a) Where a person claims a right of way for boats,, which can only be used 
during two or three months, when the defendant's lands are flooded >, 
and if there was a lack of rain, it is probable that even for 20 or 
21 months the right may not l>e exercised at all ; yet so long as the 
plaintiff's right was not interfered with, whenever he had occasion to- 
use it, his enjoyment must be considered as continuing all the year 
round. 7 C. 132. D' 

(6) Mere non-user for a time, of an easement which the owner might, if he 
pleased, enjoy during every hour of that time, but which, for some 
good reason, he did not care to enjoy, would not amount to a dis- 
continuance of user. 1 C. 422.v(430) = 26 W.R. 228. K 

(c) An easement, to cause the water of a river to flow, by^ means of bunds 
erected on the claimant's land, across the servient tenement, on to 
the dominant tenement in the east, may be established by 20 years*' 
user during the periods of drought, when it could be taken advantage 
' of, although the exercise of the right may not be continuous. 
80 C. 1077. T 

(5) Temporary interruption, effect of. 

A temporary interruption of a right of way, such as during the rainy season, 
when the land was flooded and the way could not be used, cannot 
affect a right of user. 22 W.R. 340^ G 

(6) Wron^ul interruption, effect of. 

(a) A wrongful interruption of a right of user of a channel, to permit the egress- 
of water, which may collect during the rain on the surface of the 
plaintiff's land, will not destroy the plaintiff's right of user. 
7 W.R. 867. H 

(6) If an interruption to an easement has been a wrongful one, the plaintiff's 
right of user cannot be destroyed il steps are immediately taken to« 
assert the right ; failure to do it for a long time may lead to a presump- 
tion of acquiescence. 15 W.R. 401. F 

(7) Actual knowledge of the servient owner— ^English Law before Prescription 
Act. 

By the English Law, before the Prescription Act, in the case of a claim to the- 
access and use of light for a building, the plaintiff, in order to establish 
his title, would have to show an uninterrupted user of at least twenty 
years, with the acquiescence of the servient owner. 12 B.LJt. 406 = 
Sup. Vol. LA. 176 (P.O.). J. 

(8) Reason of the rule in English Law. 

According to English Law, prescription implies a grant ; the user by which a. 
prescriptive right is gained is only evidence of a previous grant ; and, 
therefore, in order that such user may confer an easement, it follows 
that the owner of the servient tenement must have known that such 
an easement was being enjoyed, and also have been in a position to^ 
interfere with and obstruct its exercise, had he been so disposed. ' 
10 C. 214 (217). K. 
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4.--** without Interruption, "—(Concluded). 

(9) So, also, the period of ineapaeity of the sarYient owner is excluded. 

So, the English Prescription Act excludes the time during which an infant, 
an insane person, or a married won:aa is the owner of the servient 
tenement, from the period, during which a prescriptive right is in 
course of acquisition. 10 G. 214. I^ 

(10) But this rule of English Law not applioaUe to India. 

But the principle does not apply to the acquisition of easement under the 
Limitation Act, 1877. Ignoiance of the servient owner, though a bar 
according to English Law, is not so accoiding to the Limitation Act. 
10 C. 214. It 

(11) Knowledge of the serYient owner not necessary under Act XYof 1877. 

In a case decided under Act XV^ of 1877 (S. 26), the Calcutta High Court held 
that for the purpose of acquiring an easement, such as a right of way,, 
it was not necessary that the servient owner ought to have had know- 
ledge of the enjoyment of the easement. 10 C. 214. K 

(12) Notice by serYient owner to obstruct before 20 years and actual obstruction 
after, effect of. 

According to English Law, prevailing before the passing of the Prescription Act,, 
the plaintiff, in order to establish title to an easement, would have to 
show an uninterrupted user of at least 20 years, with the acquiescence 
of the owner of the servient tenement. But where the servient owner 
before the expiration of these 20 years, u,ot merely gives notice of hjis 
intention to interfere with the enjoyment, and to raise an obstruction,, 
but actually commences the erection of the obstruction, though it is 
completed only a few days after the expiration of 20 years, the acquies- 
cence of the servient owner cannot be presumed. 19 W.R. 194. 

(13) Interruption— Proof— Petition to Criminal Court, no CYidence. 

When the date of interruption of an easement has to be proved for the purposes> 
of S. 26 of the Limitation Act, 1877, the mention thereof in a petition 
presented to a criminal Court cannot bo used in evidence. 6 C.W.N» 
31. F 

5,—** support from one person's tand^.aitacbed titereto." 

{1\ Right to roots and overh'ianging branches cannot be acquired by preseription. 

The owner of a tree has no right to prevent a person, lawfully in possession of 
land, into or over which its roots or branches have groven from cut- 
ting away so much of them as projects into or over the latter 's land, 
and the owner of the tree is not entitled to notice, unless his land is- 
entered in order to effect such cutting. Such a right cannot be acquired 
by prescription. 19 B. 420. Q 

(2) Right of owner to chop off overhanging branches. 

The person, over whose property thg branches of the neighbour's tree overhang,, 
has the right to cut those branches, and may obtain an injunction re- 
straining the defendant from obstructing him in so doing. 24 A. 499. R 

(3) He may also chop off penetrating roots. 

(a) No prescriptive right can be acquired to compel a man, to submit to the 
penetration of his lands by the roots of a tree planted on his neighbour's 
soil, and a man may consequently abate any such encroachment 
upon his property by cutting the roots in the same mauner that he 
may remove the overhanging branches. 31 C. 944. g 
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5.— * ' support from one person 's iand. . atUwhed thereto. ' '--(Go'nclnded) . 

(o) Every owner is under an obligation not to allow the boughs of his tree to 
grow so as to overhang, or the roots of his tree to extend so as to pene- 
trate, his neighbour's land, to the detriment of the latter ; in case of a 
breach of such an obligation, it is open to the Court to grant a man- 
datory injunction for the removal of the nuisance. Ibid. T 

(4) JLnd no notice necessary if he does not trespass on the other's land. 

The owner of a land which is overhung by trees, may, without notice, if he 
does not trespass on his neighbour's land, cut the branches so far as 
they overhang, and however long previously they have overhung his 
land. Ibid. U 

d. — * * right of way, * ' 

'(1) Rights of way, different kinds of. 

By the Common Law of England, there are three distinct classes of right of 
way, which exist also in India. First, there are private rights having 
their origin in grant or prescription ; secondly, there are rights belong- 
ing to certain classes of persons, certain portion of public. Such 
rights commonly have their origm in custom ; thirdly, there are public 
rights, in the full sense of the term, which exist for the benefit of all 
the subjects of the state ; • and the source of these is, ordinarily, 
dedication. 15 C. 460 (F.Bj. V 

t(2) Modes of acquiring a right of way— by grant, prescription or necessity. 

(a) A right of way over another man's land is an easement which arises either 
by grant or by prescription or from necessity, 4 W.R. 49. W 

i(6) A right of way may be acquired not only by grant but also by prescription. 
16 W.R. 284. X 

(c) A right of way, as consists in passing over the land of another, at particular 
seasons of the year, may be acquired by prescription. 10 W.R. 363. Y 

{d) A right of way may be created either by grant or by immemorial custom or 
by necessity ; and a party seeking to esitablish such right ought to 
prove the existence thereof and its uninterrupted enjoyment. 14 W.R. 
199. Z 

i'6} How a right of way by prescription is acquired. 

(a) To acquire a right of way by user, there must be a peaceable and open enjoy- 

ment, by the person claiming title thereto, as an easement, and as of 
right, without interruption, and for 20 years. 2 C.P.L.R. 34. A 

(b) To make a right of user absolute, th^ claimant ought to prove twenty years 

of peaceable and open enjoyment, without interruption, in cases of 
right of way. 20 W.R. 283. B 

i(4) Right of way may be established over waste land. 

A right of user over a pathway may be established not\>rithstan(ling that the 
V ^': ; path runs over waste land. 22 W.R. 340. C 

45) Right of way for boats. 

A prescriptive right to pass and repass boats during the rainy season, over 

"u cei:tain lands, belonging to the defendants, may be acquired notwith- 

,ti; , ' . standing that the general public has no such right, and that the 

*! • : ' channel does not lead to plaintiff's house, and that having the channel 

4' open, is injurious to a tank belonging to the plaintiff, 1 W.R. 217. D 
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6.—** right of way^* '—(Gomluded). 

(6) Right of way— Mortgagee is not estopped by a decision against mortgagor in 

possession. 

A mortgagee, not in possession, is not estopped by a decision, affirming a right 
of way, in a suit between the mortgagor and a third party, from suing 
to declare that there is no such right of way, he having no knowledge- 
of the suit, and the suit having been decided without any collusion 
between the parties to it. 4 C. 692. "' 

(7) Rights of public to pass over public road not easement. 

The right of the public, to pass over a public road, is not in the nature of an 
easement, properly so called, nor can it be acquired by prescription. 
62 P.R. 1898. ^ 

(8) But if exercised by owners of adjacent lands, they are in the nature of ease- 
ment. 

The bank of a river may be, and constantly is, private property. There may 
be public rights of passage over the banks for^the purpose of naviga- 
tion. These are rights in the nature of easements to be exercised over 
the property of the persons, who own the lands of the bank. 22 W.R. 
276. ^ 

(9) Public road— what amounts to sufficient proof of it. 

In order to establish that a road is a public road, it is enough to show that 
actsof user, by the public, of such character/as to warrant the infesenoe 
that the owner intended to make over to the public the right to use 
the land as a public highway, were acquiesced in by the owner. 
6 C.L.R. 282. H 

(10) User of a road by the public for a long time, presumption from. 

The user of a road by the public for a sufficiently long time though less than 20 
years, is, apart from this section, sufficient to raise a presumption of 
the owner's dedication to the public. The presumption, however, can 
be rebutted by evidence of intention on the owner's part that the 
public should only have a permissive use. 62 P.R. 1898. I 

(11) Obstruction to a right of way— Magistrate's Jurisdiction. 

In a case concerning a right of way a Magistrate must retain a person in the 
use of the vvay, if he has been using and occupying it, referring the 
owner of the land to determine the question of right to the easement 
in the Civil Court. The fact that there is another right of way is out 
of question. 2 W.R. (Cr.), 64. J 

;i2) Public way— Magistrate's Jurisdiction. 

See S. 35, infra. 

7,—'' A ny otbet easement. " 

(A) -OF PROFITS A PBENDB&. 
(B)— OF PASTURAGE. 
(C)-OF FISHERY. 
(D)— OF FERRY. 
(E)— OF WATER. 

&C„ &C., i&C, Digitized by VjOOQIC 
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T.—^'ahy other emsement.''— {Continued). 

(A)— OF PROFITS A PRENDBE. 
( I) " Any other easement " includes profits a jsreiidr^ under S. 26 of Act XY of 1877. 

The words ** any other easement" in S. 26, Act XV of 1877 include profits a 
prendre, 8 C.W.N. 425 {P.C.>=31 C. 603. K 

'(2) English Law— Acquisition of pi-ofits ajprendr^ by village inhabitants, by custom 
or prescription. 

The rule of English Law is that a claim to a profit a prendre cannot be 
acquired by the inhabitants of a village, either by custom or by pre- 
scription, unless a grant can bt presumed incorporating the inhabitants 
for that purpose. This rule does not apply to a right of free pasturage, 
which has always been recognised by Government as a right belonging 
to certain villages and must have been acquired by custom or pre- 
scription. 14 B. 213. L 

( 3) Reason of the rule of English Law. 

The main reason for the English rule, that the inhabitants of a village cannot 
acquire a profit a prendre either by customer prescription, is the 
fluctuating character of the claimants, which, from the possible 
increase of the number of claimants, might practically operate to divest 
the owner of all the profits of his property. 14 B. 213. M 

0) But rights of fluctuating bodies to own property has been reorganised in India. 

The law of this country recognises fluctuating communities as legal persons, 
capable of owning property as, for instance, the caste, and the village, 
etc. 28 B. 276. See, also, 28 B. 20. N 

(B)— OF PASTURAGE. 
^1) Right of free pasturage- -Nature and extent of the right. 

{a) In the absence of special circumstances, the recognised custom of the 
country, under which the right to free pasturage over Government 
waste land is enjoyed, does not confer the right of pasturage on any 
particular piece of land. 14 B. 213. 

(6) The fact that a person is entitled to graze his cattle on a tank-bed 
as a raiyat of the village, the other raiyats of the village having simi- 
lar rights, does not make his right a public right, in the sense that no 
action can be brought upon it unless special damage is proved. 
11 M. 42. P 

^2) Right of free pasture over Government lands— ^Bombay Land Revenue Code4879- 
The Courts have jurisdiction, under Bombay Land Revenue Code, 1879, to 
declare that the villagers of a specified village are entitled to rights of 
free pasturage over Government waste lands within the limits of their 
village. The villagers cannot go further and enjoin the Collector to 
pursue any particular course in connection with them, while, at all 
events, he is a<;ting bo}ia fide in pursuance of the power which the 
provisions of the statute confer upon him. 21 B. 684. Q 

<3) Extent of tenant's rights of free pasturage— Landlord and tenant. 

The landlord, over whose waste land the tenants have a right of free pasturage, 
may constitute or execute improvements on such lands, so long as 
sufficient pasturage is left to the raiyats and other persons entitlad to 
the right of pasturage. 8 C.W.N. 426 (P. C.)=31 C. 503.^^^g^^R 
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7.—**amy other easemettU^*— (Continued), 

(C) & (D)— OP FISHERY AND FERRY. 

<1) Ri^t of fishery can be acquired as easement under Act XYof 1877. 

A prescriptive right of fishery can be claimed aud acquired as an easement, 
under the Limitation A«^t of 1877, although the claimant was not in 
possession of any dominant heritage. 6 C. 945a=s6 C.L.E. 269. S 

<2) But under the Limitation Act, 1871, such aright was held not an easement. 

Under S. 27, Limitation Act of 1871 a right of fishery was held not to be an 
easement. 8 C. 276 «1 C.L.E. 692. T 

<3) Right of fishery is recognised as property in this country. 

Fishery is a right which is recognised as property in this country. 15 G. 388 
(399). U 

<4*) A common of fishery is immoveable property. 

l(a) A common of fishery, being private right of fishery, would come under the 
(denomination of immoveable property in general, and would also be 
80 under the provisions of S. 9 of the Specific Relief Act. 12 B. 221 
(224). See, contra, 19 0. 544 (P.B.). Y 

;(6) Jalkar rights are often settled as separate estates ; they are sometimes 
liable to be sold, and are habitually treated as immoveable property 
as fully as any property can be. 19 0. 644 (560) (P.B.). W 

\^ But right of fishery is not immoveable property under S. 145, Grim. Pro. Code. 

A right of jalkar is not tangible immoveable property, within the meaning of 
S. 146 of the Crim. Pro. Code. 13 C. 179. X 

<6) Grant of Jalkar rights. 

It is quite familiar that jalkar rights are frequently granted extending over 
large estates — the property of other persons than the grantor of the 
jalkar. 34 W.R. 200 (201). Y 

^7) 'Jalkar,^ wliat is—whether an easement. 

A jalkar is the right to take the profits of a river, lake or other water on a 
particular estate or tract of country and is an interest in immoveable 
property within the meaning of Art. 145 of the Limitation Act ; it is 
not an easement within the meaning of S. 27 of the Limitation Act 
of 1877. 3 C. 276 = 1 C.L.R. 592. See next Case. Z 

(B) * Jalkar * rights may be acquired as easement. 

But a prescriptive right of fishery, which is a profit a prendre in gross, is an 
.easement under S. 3 of Act XV of 1877, and may be acquired by an 
•enjoyment of it, as of right, without interruption, and for 20 years, 
although the jplaintiff does not prove that he was in enjoyment of any 
dominant tenement. 6 C. 945=6 C.L.R. 269. A 

((9) Jalkar -Its significance* 

The term jalkar is a general one signifying ** water rights," and might, there- 
lore, aptly include the right to drift and stranded timber, as well as 
(the right of fishing, or any other interest of similar kixid in the 
iprodace oi water. 24 C. 504 (P.C). Digitized by LjOOgl^ 
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7,—**mny other easement*''— (Continued), 

(C) & (D)— OF FISHERY AND FERRY.— {Conti7iued). 

(10) PriYate right of ferry. 

There are proprietory rights in a private ferry of such a nature that another 
party may not so interfere "i*ith the profits arising therefrom, by 
running a boat, if not exactlj in the same line, at least within such 
a distance as, for all practical purposes, would be the same as if it 
were on the same line. 16 W»R, 281. C 

(11) Right of ferry will not arise merely by a man owning both baxtks of a riYer. 

The mere fact of a person owning both banks of a river vdW not give him the 
right of ferry. 2 W.R. 286. D 

(12) ExclttfliYe right of ferry, how acquired. 

A right of ferry may be acquired as against his neighbour, by proving, a grant, 
from him or his predecessors in title, granting the right of embarking 
and disembarking passengers on bia land, or it may be acquired,, as 
against all the world, by proof of long uninterrupted user. 6 C. 608- 
7 C.L.R. 504. B 

(13) Right to set up ferry oYer another's property. 

See 19 C. 253 (P.C) under S. 7, supra. 

(14) Right of Jaikar does not involYe property in the soil. 

The right of jaikar does not involve any actual property in the soil over whicfo 
the water flows. 24 W.R. 200. p 

15) Jaikar is not interest in land under Bengal Act X of 1871. 

Jaikar does not import any interest in the soil itself, and it is not an interest in 
land, within the meaning of the definition in District Roads Cess Act ; 
land being there defined to mean land, which is cultivated or unculti- 
vated or covered with water. 9 C. 183. G 

(16) Jalkar—Ordinary application of it to inland waters not to the seas. 

The term jaikar is usually applied to inland waters, such as jheels or bJieels or 
small streams and not to arms of sea. 11 C. 434 (P.B.). K 

(17) Rights of fluctuating bodies as village inhabitants to acquire prescriptiYe 
right of fishery. 

The inhabitants of a village, which is a fluctuating and indefinite body, cannot 
acquire a prescriptive right to fish in certain bhils belonging to a 
private owner, and a custom to that efifect is not valid on account of 
its unreasonableness. 9 C. 698. I 

(18) Acquisition of profits a prendre by village inhabitants—English Law. 

See 14 B. 213, under Heading, 7, No. 2, « Any other Easement," mpra. 

(19) Rights of fluctuating bodies to own property recognised in India. 

See 28 B. 276 under Heading, 7, No. 1, supra. 

(20) Right of flshery in sea is vested in crown and is not subject of property. 

The right of the public to fish in the sea, whether it and its subjacent soil be or 
be not vested in the crown, is common, and is not the subject of 
property. 2B.19. Digitized by GoOgk* 
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7.—*' any other easemeat".— (Continued). 
(C) & (D)— OF FISHEEY AND FERB,Y, —iCo7itimied). 

(21) Beds of tidal and navigablfr rivers are also vested in the oionKn. 

(a) The beds of tidal rivers in British India are, like- those of rivers of Greats- 
Britain, to heprima facie regarded as vested in the crown. 4 C. 63. K. 
(6) The Government has a free-hold in the bed of navigable rivers and to the- 
land between high and low water mark. 6 M.I. A. 267. L 

(22) No distinction in India between tidal riifers and navigable rivers which hadi 
ceased to be tidal 

In India, there is no distinction between a tidal river, and a navigable river 
which has ceased to be tidal as regards the- proprietorship of the bed of 
the river. 18 W.E. 113 (119) (P.O.). »■ 

(23) Rights of fishery in such rivers are open to the public— Mo exclusive right in' 
riparian owners. 

The bed of a navigable river, v»'here the tide flows and ebbs, must be prima- 
facie regarded as vested in the state, and the fishery in it as open to 
the public ; the riparian proprietors as lords of the soil of the river are" 
not entitled to any exclusive or special right of fishing in it. CaL 
S.D.A. Reports (1869), 1357. Ni 

(2d> But exclusive fishery rights in such riveis.can be granted by the crown. 

(a) The crown can grant the exclusive rights of fishery in tidal navigablfe-rivers 
to private individuals. 11 C. 434 (P.B). 0' 

{b) The Government is not prohibited by law from granting to individuals the- 
exclusive right of fishing in a navigable river. 15 W.K. 212. P' 

(c) The bed of a tidal and navigable river is vested in the crown ; and the rights 
of jalkar ffisherj') in such river, as also the bed of the river itself may 
be granted by Government (whether it be in the exercise of their 
prerogative as the crown, or as representing the public) to private in- 
dividuals, to be held by them as private property, subject, of course, to > 
the right of navigation and such other rights which the public has in' 
such rivers. 22 C. 252. Q^ 

('i) Jalkar rights in navigable rivers are often granted, to private persons, by 
Government for the purposes of revenue and also sold for arrears^ of 
revenue. 11 O.L.R. 9. R. 

[e) The exclusive right of fishery in tidal rivers may be ordinarily obtained by 
grant from the crown or by prescription. 11 C. 434 (F.B). S'« 

if) The right of public to fish in the sea and in all bays, branches and arms of 
the sea, and in all navigable and tidal rivers, m^ay be restrained or 
regulated by legislature ; and it may be curtailed by an exclusive- 
privilege acquired ei ther by grant or prescription by certain persons 
vrithin certain limits. 8 M. 467. T' 

(25) Such grant of fishery should be express in terms. 

Grant of fishery in tidal navigable rivers should be express in its terms, and" 
the mere grant of jalkar would not ordinarily be sufficient. 
11 C. 434 (P.B.) U" 

(26) Period of prescription necessary when easement is an infringement of public 
rights. 

An exclusive right of fishing in seft. and in tidal and uaviMable rivers, being an 
infringement on the general rights-of the public, could be acquired by 
prescription after a period of enjoyment which would suffice for the^ 
acquisition of easement against the crown. 8 M. 467. Y' 
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7.— ♦• any other emsemenW --(Continued). 

(C) & (D)— OF FISHEEY AND ^EKRY.— {Concluded), 

•<27) Oifferenoe between a public and private piveF. 

At common law, all rivers above the flow and reflow of the tide are ^inia 
facie deemed to be private. A public river is one which is intended 
for the use of the public, that is to say, subjected by law to a kind of 
servitudein favour of all the members of the state. 22 B. 988 (993). W 

.<28) Sevepal fishery. 

In a several fishery, a person hs\s tiie exclusive right of fishing in water, cover- 
ing-land, which does not belong to himself. 2 B. 19. X 

(29) Common of fishery. 

In a common of fishery, all persons of a certain class, as all the tenants of a 
manor, or the dwellers of a parish, have equal right of fishing in the 
same water. 2 B. 19. Y 

.(30) Free fishery. 

In a free fishery several specified persons have the equal right of fishing in the 
same water. 2 B. 19. Z 

v(31) Territorial fishery. 

When the ownership ^f the soil and the right of fishery are associated in the 
same person, such right of fishery is called territorial fishery. 2 B. 19 .A 

{S2) Common fishery. 

In a common fishery all the subjects of the realm have equal rights as in the 
case in the sea or tidal navigable rivers. 2 B. 19. B 

(E)— OF WATEB. 

41) Water-oottrse, meaning of. 

The term water-course denotes, in law, water as it flows in the channel, and 
any right of easement in connection therewith. P.R. (1896), 71. C 

^2; Rights in respect of water in this country —Prescription. 

No presumption of law in regard to rights in respect of water are known in 
this country. But the proof of ancient reasonable user, by particular 
recognised means, is sufficient to give the right. WR. (1864), 367. 

(3) Prescriptiire right to use water. 

Where plaintiffs were, from time immemorial, irrigating their field by using 
the water of a tank, which had two openings, through one of which 
water fiowed in and thiiough another the water flowed out, into two 
channels, a presumption of legal origin would arise conferring a 
right to use the water. 300.281. E 

<4) Surplus water of a tank— Easement. 

A right of easement can be acquired to the surplus water of a tank, flowing 
through a defined channel, whether natural or artificial. 7 M. 530 tF 

.[5) Right to use a water-course in derogation of rights of adjacent owners. 

A riparian owner may, under S. 26 of Act XV of 1877, acquire an easement to 
the use of water of a natural stream, in derogation of t^e right of 
adjacent riparian owners, above or below the stream»c3^ ^JiOi@i{@ L^ 
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7.—" any other easement.* '—{Cmtinued), 

(E)— OF WATER.— (Con^mt^ed). 

<6) Prescript ive claim to Irrigatloii from a runnJliig channel. 

(a) A suit, to establish a prescriptive claim to irrigation from a running stream, 

and for damages caused by the stoppage of water by proprietors 
higher up the stream, will lie. W.R. (1864), 106. H 

(b) Right to use water for irrigating land may be obtained by 20 years' user, 

although the modes of drawing water were different within that period. 
See 8 C.W.N. 158 under S. 35, infra. I 

Kl) Riparian owner's right to constraot a dam and take water for irrigation 
purposiBS. 

The plaintiffs, upper riparian owners, claimed the unrestricted right of 
constructing a dam and of taking water for irrigation purposes, as 
much water as he liked, without any proof that they had ever done so 
before, or that they had enjoyed the right by prescription or custom. 
The Privy Council held that in the absence of such right acquired by 
contract with lower proprietors, or by prescriptive use, the law conced- 
ed no such right. 24 0.865 (P.O.) « 24 I. A. 60. J 

ifi) Right to repair or erect a band. 

(a) Where it is proved that the plaintiffs had a certain right to repair a bund, 
it is no answer, to a claim of right, to say that the party can have 
another bund as good as the old. 15 W.R. 216. K 

(6). Deprivation of the plaintiff's right to a rise of water by obstructing the 
repair of the bund is an injury. (Ibid), I^ 

(c) A person will not have the right to erect a bund, in a natural iiowing river, 

which cuts off water from the plaintiff, unless he proves that he has 
acquired the legal right to do so by long use. 15 W.R. 516. M 

(9) Right of Tillages whose lands abut on a stream to conserve water by build- 

ing up a dam. 

The plaintiffs and other co-villagers, whose lands abutted on a stream, were 
held to be entitled to the right to conserve water, by building up a 
dam in it during the rainy season, for the purpose of irrigating their 
lands in accordance with custom and user, which had prevailed from 
time immemorial. 29 0. 100. N 

(10) Right of owner of two lands to ttse the water of one to the other. 

The owner of lands on both sides of a pyne (water-course) has the right to use 
the rain water over one land to the other through troughs over the 
water-course, before such rain water reaches the water course. W.R. 
(1864), 147. 

<ll) Artificial water-coarse, rights oYer— How acquired. 

(a) In an artificial water-course, constructed on his neighbour's land, any 
right to the flow of water must be based on some grant or agree- 
ment, either proved or presumed, from or with the owner of the lands, 
from which the water is artificially brought, or on some other legal 
ongin. Such a right may be presumed from the time, manner and 
circumstance, of the enjoyment of the easement. 4 C^33 (P.CL)ss 
6 I.A. 38, Digitized by LjOOQICP 
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7.—" any other easement ''--[Continued). 

(E)— OF WATFAi^'-iContinued). 

(6) A parson caunot obtain a right to tap another's canitl, through whicU 
water from a natural stream flowed to the lattei*s l-md and abstract 
water therefrom for his own lands, unless he had acquired that right 
by grunt or prescri;>tion. W.R. (1864), 319. Q 

(12) Right to use anothar's aqueduct . 

A person may acquire a right to use the waters of an aqueduct, constructed by 
the plaintiff upon his own land at his own expanse. 15 W.R. 83. R 

(18) Right to water— Butwapra (partition). 

Where the parties have, by agreement in the butwarra, restricted their rights, 
by the coadition, that the plaintiff was to have the full use of water in 
a reservoir, others are not at liberty to put an embankment around it, 
even on thair own land so us to diminish materially the flow of water 
into it. 15 W.R. 94. S 

(14) Drainage through artifloia] water-course, 18 no natural right. 

The right to discharge rain-water through an artifidal Water-course over^ 
another's land is not a natural right, but a right which a person may 
acquire either by express grant, or by long and continuous user. 
7 W.R. 493. ' ' T 

[15) Right of drainage, how acquired. 

To prove a right of easement in a drain, it is not sufficient that a person has. 
used thi drain and thit he has bean deprived of that use by some 
acts of the defendants. The plaintiff must prove that he has enjoyed 
the easemeat for the tima and in the manner prescribed in the Act 
(Limitation Act of 1871, S. 27). 25 W.R. 271, U 

il6) Right to discharge rain water on neighbour's roof, how acquired. 

A person's right to discharge rain water on the roof of the neighbour can only 
be acquired by prescription or by contract. 3 B. 174. Y 

(17) Right of discharging rain water from a roof. 

Where the evidence showed that the defendant has allowed the plaintiff, for 
a number of years, to rest the thatch of a hut upon the defendant's 
wall, which being thrown down by the cyclone, the plaintiff rebuilt 
the wall and erected a thatched roof thereupon and the thatch roof 
had since been blown down, held that the plaintiff had not acquired a 
prescriptive right, that the water from the thatch in question should, 
pass over defendant's land. 11 W.R. 508. W 

(18) Appiicahility of S. 26 of the Limitation Act, 1877. 

S. 26, Limitation Act, 1877, does not apply to a suit to remove a dam across a 
natural stream as it is not one to establish an easement. U.B.R. 
(1892—96), 642. X 

(19) Prescriptive right for passing surplus rain water over another's land— 
what must be proved. 

In order to give the owner of a land a prescriptive right for passing the surplus 
rain water of his laud over another's land, it must be proved that the 
water passed through a defined channel and not in v^iBu&diijacjtions 
through the servient tenement. 8 C.W.N. 244?'^'^'^®"^ ^^ ^^^^g Y 
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7.—*' any other easement."— (Continuei). 

(E.)— OF WATEli.— {Concluded). 

<20j Right of way and drainage over Municipal Highway. 

Where a. part of highway had been sold by the Municipality to the defendant, 
thereby interfering wich the plaintiff's (whose premises adjoined the 
land) right of way and drainage, the plaintiff had suffered a special 
damage, and. was entitled to the right of way and drainage. 1 A. 557. Z 

(F)-EASEMENT TO DISCHAllGE SMOKE, SMELL, 
VAPOUB, Etc. 
(l) Easement to discharge smoke, smell, vapour or water or to make noise. 

There is no distinction between any of the cases whether it be smoke, smell, 
noise, vapour or water, or any other gas or fluid. Any of these rights 
can be acquired by 20 years' user. 22 B. 831. A 

<2} Market— Right to have the exclusive use of a stall. 

A person, as a member of the public, has an undoubted right to resort to the 

market for the purpose of selling his commodities ; but a right to 

have a stall located in a particular part thereof can only be acquired 

, either by grant or by prescription. 11 W.R. 112. B 

<S) Right of drying tobacco on certain land can be acquired by prescription. 

A person may acquire an easement by prescript iqn to dry tobacco on certain 
land adjacent to their mills. 14 P.R. 1897. C 

(4) Planting trees on another's land— long enjoyment of fruits— effects. 

, Planting a tree on another's land will not entitle the person, who does so, to 
the ownership of the land. But the enjoyment of the fruits of a tree 
for a long time may give a right to the continued enjoyment, and the 
owner may be restrained from cutting down the tree. P. J. (1881), 4. D 

(5) Prescriptive title to land. 

It is doubtful whether a title to land can be gained by prescription without 
adverse possession, 6 W.R. 216. E 

<6) Use of land for fixing plaintiff's ladder. 

Mere use of a small piece of defendant's land for fixing the plaintiU's ladder is 
not adverse possession, and such use even, if it existed beyond 12 years, 
would not give a prescriptive title to the plaintiff, nor give the plaintiff 
II right of easement in respect thereof. 68 P#R. 1899. P 

(7)- Projection of balcony— Right to complain. 

Where the defendant projects his balcony on his own ground or over municipal 
ground so as to overlook the plaintiff's windows, the right of the plain- 
tiff to complain about the windows is precisely the same in both cases, 
the sole ground on which he can complain being the infringement of 
his easement. 2 Bom. L.R, 464. G 

(8j Projection of roof over plaintiff's land. 

The plaintiff and the defendant were owners of adjo.ining houses separated by a 
lane owned by the plaintiff. Defendant's roof, built more than ohirty 
years ago, projected over the plaintiff's lane. Heldy that the defendant 
had acquired a right to it. If the enjoyment of the space was consider- 
ed to be a possession by the defendant, the Limitation Act had secured 
for him that right, and if it was considered to be an easement, it had 
ripened into a right by uninterrupted user for more than 80 years, 
3 B. 174. Digitized by ' ^^^ ^ 
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7.— ' * any other easement, * '—(Continued) . 

(F)— EASEMENT TO DISOHAKGE SMOKE, SMELL, 
VAPOUR, ISiTC— (Continued). 

(9) Non-existenoe of windows foF a long time— Right to open windows. 

The fact that, thfere were no windows, in the defendant's wall, for over 50 years- 
is no sufficient ground to give the plain tifE a prescriptive right to prevent 
the defendant from opening a window in such a wall. 5 C.W.N. 147. I 

(10) Opening a door- way facing a common property. 

A person will be at liberty to open a door- way, in his own house, opening into a 
cbtntnon property, if he does not thereby render such oomnaon property 
less useful, or does not interfere with the right which the others have 
acquired. 46 P.R. 1861. J 

(11) Easement of unobstructed view to a shop. 

The fact that the defendant's building a shed and putting sirki screens on 
their own land, in front of the plaintifi's shop, obstructs the view of the 
shop from the neighbourhood will not entitle the plaintiff to have the 
obstruction removed. 29 A. 22 = 3 A.L.J. 637 = A.W.N. (1906), 257. K 

(12) Kight of easement over a courtyard adjoining the plaintiff's residence. 

The plaintiffs, whose residence adjoined or was close to a place, which was found 
to be a courtyard, were held entitled to the use of it as an casement, 
and, as the use was not a public right, would be actionable without 
proof of any special damage. 9 A. 434. ' ' L 

(13) Owner tacitly allowing public to pray in his house. * 

Where an owner of a house, by his tacit consent to the resort to the house 
and to the land on which it stood, for the purpose of prayer, has re- 
signed to the defendants any right or title, that he himself may have 
had in it, he cannot obstruct the use of the hbuse as a prayer bouse. 
15 W.R. 505. ir 

(14) A person cannot acquire a right by occupation or user over part of a dedi- 
cated high road. 

Where a dedication has been established of a high road and where a portion 
only out of the land so dedicated has been used for that purpose, no 
person could, by occupation or other user of any part of the road,, 
establish a right as against the public, over any part of the land, even 
if it had never been used for the purpose for which it was dedicated. 
20 A. 200. N 

(15) Dedication for a specific purpose is no transfer of absokite property in the soiK 

The plaintiff's father built a temple, a bathing ghat, and a room, called ganga- 
jatri-ghur and a ghat close to it, where sick persons, past all hopes of 
recovery, were removed and the rites performed. Held, that an ease- ,v 
ment merely to a certain class of persons was granted and that it was 
never intended to ^be a -transfer of absolute property in the soiK 
9 0.75. ' 

<16) Exclusive use of a bathing ghat. 

A person's claim to the exclusive use of a bathing ghat, not based upon any 
allegation of a right in the soil of the ghat or in any other soil, to 
which the user of the ghat is appurtenant, will not^~be^ allowed. 
20 A. 200. Digitized by ^^^^^^ p 
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7.—** nny other easement. '*— (Concluded). 

(F)— EASEMENT TO DISCHAKGE SMOKE, SMELL, 
VAPOUR, Etc.— {Concluded). 

<17) Right to the ezclusive use as of bathing ghat for the purpose of collecting 
alms. 

The plaintiffs* claim to the exclusive use of a bathing ghat, for the purpose of 
collecting alms or fees to the exclusion of other persons, cannot be 
maintained, where no right of any sort to the soil of the ghat or any 
portion thereof is asserted by the plaintiff or shown. 6 A. 39. Q 

8.—'' peaceably and openly enjoyed." 

(It) Reason of the rule. 

It is probable that the words, peaceably and openly, in S. 26 of Act XV of 1877, 
which are not in the English Act, have been introduced into the 
Indian Act for the very purpose of preventing such rights being 
acquired by stealth or by constantly contested user, although actual 
knowledge of the user on the part of the servient owner may not be 
necessary. 10 C. 214. R 



ERRATA IN THIS PART. 



At page 62, Note 0, last line, for widows read windows. 
92, Note W, heading line, for agent read grant. 
„ 94, Note H, first line, /or use read sue. 



See 10 C. 214 (217), under S. 15, page 46, supra. 

^5) So, period of incapacity of servient owner is excluded in English Law. 

(a) So, following the principle of law laid down before, the Courts have held, 
that the period, during which an infant, an insane person, or a mar- 
ried woman was the servient owner, must be excluded from the time 
during which a prescriptive right was in the course of acquisition. 
10 C. 214. U 

(6) But this rule of English Law is not applicable to India. (Ibid). Y 

(6} So in a claim of prescriptive easement against Government— Knowledge of 
Collector not necessary. 

In a claim for an easement of way by prescription against the Government, the 
personal knowledge of the Collector is not necessary. But, in this 
case, there was evidence for making the presumption that superior 
Government officers had knowledge of it. (Ibid). W 

9.—*' as of right." 

XI ) Enjoyment '' as of right," what constitutes. 

(a) In order that the enjoyment may be " as of right " there must be an adverse 
exercise of it as against the servient holder. 16 B.L.R. 361. X 

59 
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p.—'* as of righf— {Continued), 

{b) No rule can be laid down as to what would, or would not, constitute a 
continuance of the enjoyment as of right, when there was no exercise 
of it for any given period ; this depends upon the circumstances of 
each case and the nature of the rights claimed. 26 C. 593=3 C.W.N. 
610. Y 

(2) '' As of right," meaning of* 

(a) The expression *' as of right " does not mean user without trespass, but it 
means user in the assertion of a right, 23 W.R, 52. Z. 

(6) The phrase ** as of right*' does not mean a right acquired through the^ 
owner of the servient tenement, though the presumption of grant from 
an enjoyment of 20 years was the basis of the English Law on the^ 
subject. 7 B. 622. JL 

(3) '' As of right " meaning under Act XY of 1877. 

In a case decided under Act XV of 1877, which requires that a claim to an ease- 
ment of light and air should be '• as of right ", the expression was held 
to mean open and manifest, not furtive or invisible ; the phrase *' as of 
right " does not refer to a right acquired through grant from a servient- 
owner. 7 B. 522. Bi 

(4) Enjoyment '< as of right "—Difference between English and Indian Law. 

Under the English Prescription Act, as under the common law, except in case 
of easement of light, all other easements must be •' as of right." 
1 M. 335. C 

(5) User with consent is not user '< as of right." 

If the user is with the consent and connivance or with the sufferance of the 
tenants or with their permission, it cannot be as of right. P J. (1889), 
196. D 

(6) User by favour is not user " as of right." 

To constitute a right of way, there must have been an uninterrupted user as of 
right, and not exercised by the mere will and favour of the other party. 
17 W.R. 11. E 

(7) User by permission is not user " as of right "—Landlord and tenant. 

Where a tenant, by his lessor's permission, erected a dam upon his holding, 
and thereby obstructed the natural flow of the water, held that the 
mere permission did not amount to a grant of easement. 1 M.H.C. 258. P 

(8) User by tenant is not user " as of right." 

(a) There can be no easement claimed by a tenant as against his landlord. 
7 M.H.C. 60 (64). G 

(6) A tenant cannot acquire by prescription an easement of way against his 
own landlord. 14 A. 186-12 A.W.N. 38. H 

(c) A tenant cannot acquire an easement by prescription against his land- 
lord. 7 M.H.C. 342 (346). I 

{d) Acquisition of easement as of right — Landlord and tenant. See 9 C.W.N. 
856, under S, 12, supra, J 

(e) Tenant and landlord — Acquisition of easement by presumption. See 
29 C. 363 ; 1 C.W.N. 151 ; 14 A, 185 (F.B.), under S. 12, supra. K 

(/) Acquisition of easement by a tenant against his landlord. See 7 M.H.C. 60, 
under S. 12, supra, L 
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P.—" as of tight'*— (Continued), 

(g) Acquisition of easement by prescription by a tenancy against his landlord. 
See 1 C.W.N. 151, 29 C. 63, under S. 12, supra. M 

(9) Tenant may acquire easement fop his landlord. 

A tenant can claim a right of easement over another's land for and on behalf 
of his landlord. 14 A. 185 (P.B.) =12 A.W.N. 38. N 

(10) But tenant may acquire an easement by grant or by necessity or as appur- 
tenant to his holding. 

Unless a tenant alleged that his holding had, at the time it was let to him, a 
right of way as appurtenant to it, or that the landlord granted any 
such way as appurtenant, or that the way claimed was a way of neces- 
sity, he cannot acquire a right of way over the other lands of the 
landlord. 14 A. 185 (P.B.) = 12 A.W.N. 38. 

(11) Tenant may acquire a right by contract with landlord. 

Where a tenant has, for many years, used a particular piece of land, with other 
tenants, as a threshing floor for threshing out crops, it is competent 
to the Judge to find, there being no evidence to the contrary, that the 
right to use the plot of land for that purpose was part of the contract 
of tenancy. 16 A. 181. P 

(12) Right of pasturage- -Tenant and landlord— Immemorial user. 

A tenant may have a right of pasturage on his landlord's waste lands by 
immemorial user. In such a case of immemorial user, the presumption 
is that the right has a legal origin. 8 C.W.N, 425 (P.C.) =31 C. 603 = 
14 M.L.J. 152. q 

(13) Easement between landlord and tenant— Lease for 999 years. 

A lease for 999 years differs little from an outright grant, and there is no doubt 
that a landlord, by the grant of letting, may convey rights which, 
though not easements, are in the nature of easements to enure for the 
term of holding. 2 M. 46. R 

(14) Tenants may claim easements by custom. 

The tenants of the zamindar are entitled to set off a right of easement by 
custom. 18 M. 320. S 

(15) Grant of rights of grazing— Zamindar 's power to reclaim waste. 

The words in a wajib-ul-arz providing that the village cattle may graze on 
wasteland of the village cannot be construed as depriving the zamin- 
dar of his power to reclaim waste land. 19 A. 172. T 

(16) Wrongful possession of dominant tenement, effect of— Cessation of user of 
way. 

Where the defendant wrongfully took possession of the dominant tenement and 
the plaintiff ceased to use the way, which led to it over the defendant's 
land, it cannot be said that, during the period of dispossession (a period 
of more than three years), the plaintiff had an open, peaceable and unin- 
terrupted, enjoyment of the way as of right, or that the defendant 
suffered such an enjoyment, although there was no attempt to exercise 
it. 3G.W.N.610— 26C. 693. U 

(17) Burden of proving that user was " as of right." ^ 

(a) The burden of proving that an user of a right, claimed as an easemJ^gJrfe 
as of right lies on the plaintiff. 8 C.W.N. 359. Y 
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9.—'* as of right.^'—iConcluded). 

{b) But where the defendant admits, in a suit for possession by the plaintiff, 
plaintiff's right to property, but claims an easement over it, the 
burden of proving that the defendant has used the property for a period 
of over 20 years, as of right, lies on him and not on the plaintiff. 
26 P.L.R. 1906. W 

<18) Presttinption is in favour of user as of right. 

The principle is that, a claim to a right of way, supported by evidence of user 
only, often user of another land for the purpose of a road or pathway, 
if continued without interruption for a long time and not attributable 
to permission or sufferance, induces the presumption that the user was 
of right. 14 W.R. 124=5 B.L.R.A.P. 84. X 

(19) Whether this presumption of English Law applicable to India. 

The propriety of the English rule that the presumption from user should be 
that it is as of right must depend upon the circumstances not only of 
each particular case, but also of each particidar country, regard being 
had to the habits of the people of the country. In India, it would not 
be right to draw that inference. 8 C.W.N. 359. Y 

10,—'' period ending witltin two years suit. " 

(1) Suit must be brought within two years from the end of the period of 20 years. 

(a) At whatever time the suit is brought, the enjoyment must be found to have 

continued till within two years of that time, and if that cannot be 
found, the claim should fail. 26 C. 593 = 3 C.W.N. 610. Z 

(b) A suit to establish a claim to an easement, based on continuous user for 20 

years, must be brought within two years from the end of the period of 
20 years. 24 W.R. 295. A 

(c) In a claim for easement of way, along a lane, into a public road and of drain- 

age of water from the plaintiff's house into the lane, the defendant 
proved that he had put up a door at one end of the lane, about seven 
years before this suit, and the plaintiff, during that period", did not 
take any active step except that of stating his claim in a suit by the 
defendant against the Municipality to establish his right to the lane. 
Held, although it might perhaps be that (merely because the plaintiff 
stood by, during the defendant's previous suit, he could not be said to 
have " submitted to or acquiesced in " the obstruction, yet the plain- 
tiff did not enjoy the easement during the two years next before suit. 
73 P.R. 1905=203 P.L.R. 1905. B 

<2) English Law of prescription— Period of enjoyment must continue up to the 
date of suit. 

Under the English Prescription Act (which was in force in India, before the 
passing of the Indian enactment with regard to the acquisition of ease- 
ments by prescription) 20 years' continuous enjoyment up to the date 
of suit is necessary to establish a right of easement. 1 M. 335. C 

<3) Claim not based on this section— Proof of user within two years next before 
suit not necessary. 

(a) Where a claim to an easement is not based on any statutory right, but is 
based on a presumption of grant arising from long user, proof of user 
within two years next before the suit is not necessary. 6 C. 394 (P.C.^ 
=7 I. A. 240=7 C.L.R. 529. D 
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10,—'* period ending witltin two years, . . . suit."— (Concluded). 

(b) Immemorial user must be referred to a legal origin that is, either to a lost 

grant, or to an agreement between the predecessors-in- title of the 
parties. So, a person claiming an easement, based on immemorial 
user, does not require the aid of any statute and will not be barred, 
if the suit is brought after more than two years since he last enjoyed 
it. 6 B. 20. E 

(c) Where there is evidence of enjoyment on the part of the plaintiff, or those 

through whom he claims, of such a character and duration as to 
justify the grant or other legal origin of the plaintiff's right, indepen- 
dent of the provisions of S. 26 of the Limitation Act, 1877, enjoyment 
within two years next before the suit is not necessary. 6 0. 812. F 

(d) When a claim for an easement is based as a hereditary and customary 

right, and evidence is adduced for immemorial user, a Court will not 
be justified in dismissing a suit to establish an easement on the 
ground that there has been no enjoyment of the easement within 
two years next before the suit. 5 M. 226, G 

(e) A suit to enforce a right of easement ^acquired otherwise than by prescrip- 

tion, cannot be defeated by the circumstance that the interference 
with the plaintiff's right occurred beyond two years prior to suit. 
9 A.W.N. 133. H 

(4) Actual user not necessary. 

The word " enjoyed " does not mean " actually used." The use of the words, 
** actual user," in case of discontinuance of easement in ill. (b) to S. 26 
of Act XV of 1877 was held to be inappropriate, and actual user 
within two years previous to the suit is not necessary. Constructive 
user was held to be sufficient. 7 C, 132=8 C.L.R. 281. I 

^' (5) Suit for peYival of easement over water course—Art. 144 of Act XY of 1877. 

The period of limitation, for a suit to revive a right of easement over a water- 
course, enjoyed continuously foi* more than the prescriptive period 
and interfered with by the defendant by diversion of water to his own 
fields, is 12 years from the date of obstruction ; such obstruction 
being of the nature of a continuing nuisance, enjoyment up to two 
years previous to the institution of the suit is not necessary. 4 C.P. 
L.R. 16. J 

(6) Such proof not necessary where easement is enjoyed only occasionally. 

In the case of a right of way for boats, during the rainy season, the plaintiffs 
proved their enjoyment of the way, during particular seasons of the 
year, for more than twenty years till a little more than two years 
before suit. Held that in such a case, actual user of the way within 
two years before suit was unnecessary. This case was decided under 
Act XV of 1877. 7 C. 132=8 C.L.R. 281. K 

(7) Claim of easement— Proof of user for 18 years. 

In a suit brought in 1878, the right to divert water, flowing in a channel, by 
erecting a dam was allowed on proof of the enjoyment of the right 
for 18 years up to 1871. 5 M. 253. L 

//.— " Notliing is an enjoyment. . wtien. . tiad in pursuance of an 

agreement, 6tc.** 

(1) Substitution of one easement for another by contract. (^OOaTp* 

Where a new way is substituted for an old one with the consent oithe^erson 
entitled, and the non-user of the original way is accompanied by acts. 
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IL—-* 'Nothing is an enjoyment., of an agreement, 6tc.**— (Concluded). 

which warrant the Court in inferring an intention to release, the 
right of resumption is lost, and the non-user need not extend over any- 
defined period. 20 W.R. 188. M 

<2) Right of way by contract— 20 years' user not necessary. 

A party who claims the re-opening of a way under a contract is not required 
to prove user for 20 years. 23 W.R. 290. N 

(S) Agreement preventing the acquisition of prescriptive right of easement, effect 
of. 

Where, as between the predecessors-in-title of the parties, there was an agree- 
ment to the effect that the plaintiff's predecessor was to enjoy the access 
of light and air through certain windows of his house, in return for 
which he ought not to object to those windows being blocked when the 
defendant or his successor-in- title should re-build and raise his house, 
the plaintiff could not, so long as the agreement remained in force, 
acquire an easement in respect of the widows. 24 B, 156 (P.C.) = 
26 I.A. 184. 

12.—*' Notlting is an interruption, 6tc.'* 

{1} What is submission to an obstruction. 

In order to negative submission to an interruption, it is not necessary that the 
party interfered with should have brought an action or suit, or taken 
any active steps to remove the obstruction ; it is enough if he has 
communicated to the party causing obstruction that he does not 
acquiesce in it. 1 M. 335 (339). P 

J3,—' When property over which right is claimed., belongs to Qovernment. ' 

(1) Crown is not Included in an Act unless there be words to that effect— S. 26 

of Act XY of 1877. 

(a) Neither S. 26 of the Limitation Act of 1877 nor the corresponding section 
in Act IX of 1871 is applicable to a claim against the Secretary of 
State on the ground of the well-established rule in England that the 
Crown, whose interests he represents, is not included in an Act, unless 
there be words to that effect. 14 B. 213. Q 

(6) It is a universal rule that a prerogative, and the advantages it affords, can- 
not be taken away except by the consent of the Crown embodied in a 
statute. This rule of interpretation is well established and applies not 
only to the statutes passed by the British, but also the Acts of the 
Indian Legislature, framed with constant reference to the ru!es recog- 
nised in England. 1 B. 7 ; 14 B. 213. R 

But, see 10 C. 214, where an easement of way was allowed against the Secretary 
of State for India on proof of user for more than twenty years. 

(2) Prescriptive right against Government may be acquired if prescribed by law. 

(a) It is consistent with the capacity of private individuals to acquire proprie- 

tary rights, by possession adverse to Government, as prescribed by 
Reg. V of 1827 or any other law of prescription or limitation. 1 B. 352 
(361). S 

(b) In a case reported before Act IX of 1871, it was held that the right to an 

easement in the flow of water through an artificial wat-er-course is & 
valid against the Government as against a private owner of land. 
5 M.H.C. 6 (19j. T 
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13.—" When property.. claimed., belongs to Qovernment.''— (Concluded), 

{^) Long user of waters-Right of GoYernment. 

Where a dam has been in existence for upwards of 280 years, by means of which 
two neighbouring villages were irrigated by two separate channels, the 
Government cannot interfere with the distribution of water. 7 B, 209. U 

((4) Kumki right of South Canara. 

The kumki right of land-holders in South Canara is not an easement but is a 
right exercised over Government waste by permission of Government. 
16 M. 304. ■ y 

(5) GoTemment land— Easement against tenant. 

Where the land belongs to Government, and is held by the parties as tenants, 
then no easement can be acquired by prescription against a tenant, 
unless and until it is also acquired against Government as reversioner 
or remainderman. 3 N.L.R. 114. * W 

(6) Right to a monopoly only to be acquired by a grant from crown. 

There is nothing in both the Regulations and articles that any person is entitled 
to »claim a right of ferry, that is to say, to a monopoly, by prescrip- 
tion or by any means other than a grant from the crown. 18 C. 662. X 

(7) Right of monopoly-holder. 

An owner of ferry, granted under a Government settlement, who plied it for 
hire, could restrain by suit another from running his ferry over the 
same spot though that other levied no tolls on his ferry, if he did not 
use it exclusively for the conveyance of his own servants and ryots. 
4 0.699. ^ Y 

J4.—'' Acquisition by prescription''., be fore Act IX ofi87L 

(A)-CONFLICTING DECISIONS. 

il) Some decisions laid down that no definite period could be prescribed. 

(a) No fixed period has been laid down, within which a right by prescription 
may be obtained in this country. 2 B.L.R.A.C. 323 ; 5B.L.R. 174=13 
W.R. 440. Z 

{b) A right of way need not be shown by user for exactly and fully 20 years 
in order to give a right by prescription or presumption of grant. 
7 W.R. 271. A 

|.c) Where there is evidence showing a long and continuous user, it is suffi- 
cient for the Court to find whether it has or has not lasted enough to 
confer a right to it without reference to any specific number of years. 
12 W.R. 274 = 3 B.L.R. 325. B 

<2) Some cases laid down that the period of user must have been such as to 
create a presumption of grant, 

(a) Any definite period of uninterrupted enjoyment cannot be fixed as suffi- 
cient of itself to establish a right to an easement. Any period, how- 
ever short, accompanied by circumstances indicative of grant might 
be sufficient evidence from which to presume a grant. 6 M.H.C 6. C 

(6) Where, through an opening in a tank, water flowed in, and through 
another, water flowed out of it, and the plaintiff was enjoying from 
time immemorial the tank water for irrigating his land through those 
openings, held that a presumption arose of the legal origin of the 
enjoyment, conferring a right to the use of water. 30 0. 281. D 
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14.— " Acquisition., "before Act IX of I87t,~{Continued), 

(A)— CONFLICTING DECISIONS.— (Cowiint/e^. 

(c) In one case four or five years' user was held to create such a presumption. 

In this country, where the law recognises that rights may be gained by 
long and continuous enjoyment, i^., by prescription, no particular 
period is necessary for the establishment, generally, of a prescriptive 
right, and in some cases, foa-r ov five years will suffice to create a 
legal user, 11 W.R. 236. B 

(3) In some cases 12 years' user was held to create such a presumption. 

(o) A grant of an easement might be presumed from a 12 years *^ user, 

5 M.H.C. 6. F 

(6) At least 12 years' enjoyment is necessary to constitute a legal user. 

11 W.R. 522. G 

(c) Any period shorter \than 12 years, the ordinary period prescribed by the- 

statute of limitation, is- by no means sufficient to establish a title by 
prescription. 9 W.R. 283. See also 12: W.R. 76. H 

(d) The length of time requisite under the law in force, prior to the Limita- 

tion Act of 1871, for the acquisition of easement by prescription was 

12 years. 16 W.R. 198. " I 

(e) A person was held to be entitled to a right of way on proof of user for 

12 years, the period within which an owner of land, if excluded from 

it, should bring his action for ejectment. 10 W.R. 452. J 

(/) Right to outlet for water may be acquired after an enjoyment for at least 

12 years. 3 B.L.R. (A.C.), 166. K 

(4) In one case the period was laid down to be that necessary for barring title ta 

corporeal property. 

The grant of an easement may be presumed by mere continued user of the 
privilege, openly enjoyed by the occupiers of the dominant tenement,, as 
of right, throughout any long period of time, without interruption on 
the part of the owner of the servient tenement, but with this qualifica- 
tion, that the user should be for at least the period of adverse possession,, 
which will act as a bar to the expiry of a title to corporeal property, 
5 M.H.C. 6 L- 

(5) Some decisions laid down that 20 years' user was necessary. 

(a) Prior to the passing of the Act IX of 1871, in order to give rise to an ease- 
ment by prescription over immoveable property, 20 years' uninterrupted 
user of it must be proved. 8 B.H.C. (O.C.), 69. M 

(6) An easement of light and air can be acquired after twenty years' 
uninterrupted user. 1 B.H.C. (O.C), 148. N 

(c) In a case decided before the passing of the Indian Easements Act, the 
Privy Council held that the plaintiffs, in order to establish their title 
to an easement, would have to show an ujiinterrupted user of at least 
twenty years, with the acquiescence of the defendant, the owner of 
the servient} tenement. 19 W.R. 194. O* 

(6) Period of enjoyment required in Bombay under Reg. Y of 1827. 

Thirty years of enjoyment was necessary to confer a title by prescription und^ 
Reg. V of 1827 (Bombay), and this was not affected by Act XIV or 
1859. 2 B.H.C. (A.C.), 333 and 334. P 
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14.'-**Acquisition. . * before Act IX of 1871.— [Continued), 

(.A)— CONFLICTING BBClSJO^S.—iCofUmued). 

(7) In one ease user for thirty years was required. 

In order to establish a right of way, a person n«nist prove either thirty years' 
user cr a grant. 10 B.H.C. 399. Q 

(8) Mere use of expressions like " formerly," " all along," &c., is not sufficient. 

{a) The mere use of the word " formerly," without any expression to indicate 
the length of time for which the right had been exercised, is insuffi- 
cient to prove a legal right of user. 12 W.R. 76 (77). R 

(b) It will not do to say that, *' all along " or for a "long time " the plaintiff 

had been accustomed to enjoy an alleged easement. It must be 
clearly found that the right originated in some grant or valid contract, 
or that the right had been exercised for so long a period that such a 
title might be presumed. 14 W.R. 349. S 

(c) A user of an easement "all along "or '* from before " does not necessarily 

prove it. It must be proved to have existed for a time, from which the 
right would be gained or presumed to have been gained. 7 W.R. 1. T 

(d) Where the Lower Court found that an easement was enjoyed all along, 

the High Court held that it might be difficult, on that finding, to 
come to the conclusion that there had been such an enjioymeBt as that 
required by S. 27 of Act IX of 1871. 1 M. 335 (339). U 

(9) Use of term * burralur'— Sufficient proof of user for over 12 years. 

The term burraliir means all along, and embraces a period sufficient to carry 
the user to a period beyond 12 years. 11 W.R. 522. Y 

(10) Finding that user was "long since '' — Appellate Court's power. 

Where the lower Appellate Court finds that the plaintiff has proved their right 
of user *' long since," its decision cannot be interfered with in special 
appeal, even though not very distinct as to the period for which the 
right has been enjoyed. 11 W.R. 285. W 

(11) Easement by prescription, how acquired before enactments on easements. 

(a) A party claiming the right of user by prescription, over the property of 
another, must show, not only that the right has existed from ancient 
days, but sElso, that it has been exercised as of right. 3 B.L.R. (A.C.), 
281. X 

(6) A person claiming a right of easement over another's property is bound to 
prove that he has had the continuous enjoyment of that easement 
without interruption and as of right. 15 W.R. 401. Y 

(c) In the absence of express legislative enactment, it has been held that 
uninterrupted enjoyment would constitute a title by prescription, if it 
has been held adversely to the owner of the land over which the ease- 
ment is claimed. 13 W.R. 344 = 5 B.L.R. (Ap), 12. Z 

(12) Temporary occupation of land by an adjoining owner— Whether adverse 
possession— Easement. 

The user of a bit of land, by an adjoining owner, which is of no present use to- 
its owner, but happens to be of use for various temporary purposes to- 
the adjoining owner, cannot be considered to have been adverse to the 
owner. If it were a question of easement the case will be different- 
16 B. 838 (341). Jl 
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14.— "Acquisition..' before Act IX of ISTL—iCoyitinued). 
(A)— CONFLICTING DECISIONS.— {Go7itlnued). 

(13) Act IX of 1871 did not exclude other modes of acquiping easements. 

(a) Acfc IX of 1871 did not exclude or interfere with other titles and modes of 
acquiring easements. If suf&cient evidence of enjoyment is adduced 
to presume the existence of a grant or covenant at a distant time, 
such a long enjoyment must be referred to a legal origin, and the 
easement should be allowed. 6 C. 394 (P.O.) =7 I.A. 240 = 7 C.L.R. 
529 ; 5 M. 226, 15 B.L.R. 361 ; 5 M. 253 ; 6 B. 20 ; 6 C. 84 ; 10 C. 
214 and 15 A. 270. B 

(6) Apart from the statutory right of prescription, a right to prescription at 
common law, by presuming an ancient grant, may exist. 1 C. 422 
(430). C 

(c) A right to the uninterrupted flow of water along a defined channel over the 
lands may exist independently of Act TX of 1871. 5 M. 226. D 

(14) The object of Act IX of 1871. 

The object of the Statute (Limitation Act of 1871) was to make more easy the 
establishment of rights of easements. But the Statute is remedial, 
and neither prohibitory nor exhaustive. A man may acquire a title, 
under it, who has no other right at all ; but it does not exclude or 
interfere with other modes of acquiring easements. An easement 
may be acquired by such proof as is sufficient to create a presumption 
in the existence of a lost grant. 6 C. 394 (P.C.) = 7 O.L.R. 529=7 I.A. 
240. E 

<15) So, also, this section is neither prohibitory nor exhaustive. 

This section, being neither prohibitory nor exhaustive, does not exclude or 

interfere with the acquisition of easements otherwise than under it. 

4 C.P.L.R. 16. F 

<16) Basis of prescriptive rights. 

(a) Prescriptive rights are founded on the presumption of grant from a long- 
continued, uninterrupted user and enjoyment, as of right. 15 W.R. 
212. G 

(h) Long and undisturbed user or possession confers title by prescription, 
because it is presumed to be founded on title. 6 W.R. 82. H 

(17) The presumption of grant Is a presumption of law. 

The presumption of a right of easement by grant or Act of Parliament afforded 
by twenty years* user is a presumption of Law. 3 B.L.R.O.C. 18, I 

(18) But in 6 B.L.R. 85 it was held to be one of fact 

Both 3 B.L.R. 18, 6 B.L.R. 85 were decided under English Law before the 
Prescription Act. J 

(19) Prescription under English Common Law. 

Under the English Common Law, there could be no acquisition of a prescrip- 
tive right of easement, unless the enjoyment was of such a nature that 
a grant of an easement might be presumed to have been made, which 
could not be the case, if the enjoyment was against the owner's 
consent, or without his knowledge, or with his permission. The user 
must also be of such a length, as to raise a presumption of grant, and 
for this, it was held necessary that immemorial user should be shown. 
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14.— "Acquisition . . *' before Act IX of 1871,— (Continued). 

(A)— CONFLICTING DECISIONS.— (Concluded). 

In course of time, user from the first year of Richard I, and subse- 
quently, 20 years' continual user, was held sufficient to raise a 
presumption of immemorial user and distant grant. But this 
presumption was liable to be rebutted by proof of interruption at any 
time prior to the commencement of 20 years. 1 M. 335. K 

(20) Prescpiption under English Prescpiption Act. 

By the Prescription Act, 20 years* continuous enjoyment is all that is required 
by the Act to establish a right of easement; but the enjoyment must 
still be ** as of right." This however does not apply to an easement of 
light, in which the knowledge of the servient owner, of the exercise of 
the easement, is immateriaL 1 M. 335. L 

•<21) Effect of Ppescpiption Act in England. 

The effect of Prescription Act has been, in England, to facilitate the acquisition 
of easements, by introducing • a fixed and comparatively short 
term of enjoyment by which they may be acquired, and abolishing one 
of the defences, ut«., the plea of interruption by the servient owner, 
prior to the 20 years' user, available in the case of a claim at Common 
Law. 1 M. 335. M 

(22) Claim for easement by ppescpiption undep Common Law may be allowed even 
aftep Ppescpiption Act. 

But a claimant, . even after the passing of the English Prescription Act, is 
still at liberty to proceed at Common Law, if it pleases him to do so. 
1 M. 335. N 

(23) The pule of English Ppescpiption Act did not apply to mofussil in Bengal. 

In England, an easement may be claimed by a non-existing grant, after it has 
been used adversely and uninterruptedly for a period of 20 years ; 
and the period of 20 years, in many cases, confers a right under the 
English Prescription Act. This Act, however, does not apply to the 
mofussil in Bengal ; in the mofussil, therefore, an adverse and unin- 
terrupted user of an easement for 12 years would confer a right 
to it. 9 W.R. 91. 

(24) But the ppincipleof English Act applies to this countpy whepe a pight is 
based on long usep. 

Rights of way, as well as other easements, may still be claimed in this country 
by prescription arising from long user ; when they are so claimed, the 
principles, which apply to their acquisition in England, will also be 
applicable to this country. But those principles do not apply to the 
acquisition of easements under the Limitation Act. 10 C. 214. P 

<(25) The provisions of this section do not apply to easements acquiped othep than 
under this section. 

An enjoyment of an easement for 60 or 60 years, at least, for more than 
20 years, must be referred to a legal origin, and will give rise to 
a presumption of a lost grant. So, a person, who has proved such 
enjoyment need not prove enjoyment for two years immediately 
prior to suit. 6 C. 394 (P.C.)=7 C.L.R. 629 = 7 I.A. 240. Q 
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14.— ** Acquisition, . ''before Act IX of l»7l (Concluded). 
(B)— BURDEN OF PROOF. 

(1) Plaintiff claiming re] ieff OF obstruction of easement—Burden of proof. 

(a) It lies on a plaintiff, claiming relief for obstruction of easement of light and 
air, to prove the presence of every element necessary to establish his 
prescriptive acquisition of the easement claimed. 3 N.L.R. 114. R 

(h) Where the plaintiff complains of the act of the defendant, founded on an 
alleged right of easement, it would be for the defendant to prove that 
the right existed. 11 W.R. 15. S 

(c) Where the plaintiff's case was that, subsequent to his purchase of a tank, 
the defendants had commenced to take water from the tank for their 
own purposes, the burden lay on the plaintiff to prove the assertion of 
the right — a new right. On his failure to prove it, and on the defen- 
dants proving that the right claimed by them existed and had been 
enjoyed for many years, the suit should be dismissed. 11 W.R. 15. T 

{d) All proprietors are entitled to exercise a right to cut a bund on their own 
laud. The right to restrain such a right can only be acquired as an 
easement, the burden of proving which lies on the party alleging such 
rights. 11 C. 52. U 

(2) Nature of prescriptive right claimed to be strictly defined. 

The right asserted in a claim founded on prescription must be strictly and 
clearly defined. 16 W.R. 198. * V 

(3) Where there was no user for a long time, there must be room to infer enjoy- 

ment, for establishment of easement. 

There must, when there is no user of a right of way for a long time, the 
circumstances, from which the Court can infer the continuance of 
enjoyment as of right, over the whole statutory period, and the 
cessation of the user, must be at least consistent with such continu- 
ance. 26 C. 593 «3 C.W.N. 610. W 

(4) Easement~Magistrate*s order, effect of. 

Where a defendant, who claimed a right of way over another's land has 
obtained an order from the Magistrate to that effect, the onus of 
proving an easement does not lie on the defendant, but the plaintiff 
should prove that he is entitled to exclusive possession. 21 W.R. 140.X 

(5) Order by Magistrate under S. 532, Grim. Pro. Code, will not establish right of 

easement. 

The possession of an order by a Magistrate under S. 532 of the Grim. Pro. Code 
wiU not establish a right to an easement. In a subsequent civil suit, 
the burden of proving an easement will lie on the person who asserts 
such right. 2 C.L.R. 555. - Y 

16. Provided that, when any land upon, over or from which 
any easement has been enjoyed or derived has 
favour of r eve r- been held under or by virtue of any interest for life 
sioner of servient or any term of years ^i) exceeding three years from 
the granting thereof, the time of the enjoyment of 
such easement during the continuance of such interest or term shall 
be excluded in the computation of the said last-mentioned period of 
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twenty years, in case the claim is, within three years next after the 
determination of such interest or term, resisted by the person 
entitled, on such determination, to the said land. 

Illustration, 

A sues for a declaration that he is entitled to a right of way over B's land. A 
proves that he has enjoyed the right for twenty-five years ; but B shows that during ten 
of these years C had a life-interest in the land ; that on C's death B became entitled to 
the land; and that within two years after C's death he contested A's claim to the right. 
The suit must be dismissed, as A, with reference to the provisions of this section, has 
only proved enjoyment for fifteen years. 

(Vote). 
l.—*'Any land., held., for a term of years.'' 

(1) Easement oYer land in the possession of sub-lessee— Act XY of 1877. 

The plaintiff was held to have established a right of way, by prescription, over 
land in the possession of a Mokurari sub-lessee of the servient tenement, 
although the sub-lessor and the original lessor were not parties to the 
suit. 10 C. 214, (See also notes under S. 16). Z 

_. , , . , 17. Easements acquired under section 15 are 

Rights which 

cannot be acquired said to be acquired by prescription, and are called 
by prescription (5). . . 

prescriptive rights. 

None of the following rights can be so acquired : — 

(a) a right which would tend to the total destruction of the 

subject of the right, or the property on which, if the acquisition were 

made, liability would be imposed (i) ; 

(6) a right to the free passage of light or air to an open space 
of ground (2) ; 

(c) a right to surface-water not flowing in a stream, and not 
pennanently collected in a pool, tank or otherw^ise (3) ; 

{d) a right to underground water not passing in a defined 
channel (4). 

(Hotes). 
/.—(a) •* A right which will tend to the total destruction, 6tc:' 

(1) Reason of the rule. 

(a) A right of way or other easement must not be so large as to extinguish or 
destroy all the ordinary user or profits of property. 1 W.R. 230. A 

(6) There can be no prescriptive right to injure another, even though such 
injury has the warrant of ancient user. 20 W.R. 237. B 

(2) Right of fishery by inhabitants of a vUlage. 

The inhabitants of a village cannot acquire a right of fishery, either by prescrip- 
tion, or by custom, in certain bhills, belonging to a private owner, as 
the right is one, by which an unlimited number of persons could take 
the profits of a private property leaving nothing to the owner. 
9 C. 698=12 C.L.R. 382. C 
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/.—(a) "A right which will tend to the total destruction, Ac' '^(Concluded), 

(8) Neighbour's cow straying in a waste land, whether creates an easement. 

(a) The owner of a piece of waste land between a public road and the village, 
who allowed the neighbour's cow to stray over his land on their way 
to pasture, cannot be held to have created an easement over the land, 
as the effect of it would be to deprive the land of its value by rendering 
its cultivation impossible. 8 W.R. 268. D 

(6) No length of time will give a person a right to the promiscuous use of 
a whole property for the purpose of driving his cattle over it. 
15 W.R. 296. E 

(4) There can be no right of way otherwise than through a particular route. 

(a) Mere proof of a right to pass over the land, without proving the particular 
route, will not entitle a plaintiff to a decree. 3 B.L.R. (A.C.), 118. P 

(6) A person cannot acquire, by prescription, a right of way over the servient 
tenement, whether it be land or water, in every direction. He can 
claim a right only in a particular direction. 7 C. 145, G 

(5) Claim to a profit a prendre may be acquired if it be to a limited reasonable 

right— English Law. 

The principle of English Law, that* a claim to a profit a prendre cannot be 
acquired either by custom or prescription, does not apply to a limited 
reasonable right, which has been fully recognised, as the mode of 
cultivation in use in the Konkhan. 1 Bom. L.R. 499. H 

(6) Right of owner to maintain bund on his own land. 

Where the defendant merely claims to be allowed to maintain a bund, at its 
usual height, so as to give him the full advantage of his tank, is 
entitled to it, if he has acquired an easement, and the rule laid down 
in Robinson v. Aya Krishnamachariyar (7 M.H.C. 37) has no applica- 
tion. The plaintiff, the upper owner, may be entitled to take measures 
to save his land from being submerged by water thrown back upon 
his land by the bund. 24 M. 202. I 

(7) A mere possibility of total destruction at some future date cannot be 
considered. 

A right to bury the dead near the dargay on another's land, may be acquired by 
a certain class of persons, although it is possible that, after many 
years, the number of tombs may increase to such an extent as to 
deprive the owner of the use of his field altogether. 23 B, 666. J 

2.— "i4 right to the free passage of light or air to an open space of ground.*^ 

(1) A right to south breeze. 

Right to the unobstructed flow of the south breeze cannot be acquired by 
prescription, though it might be acquired by express 'grant. 
3 B.L.R. (O.C), 45, folloiced in 14 A. 839. K 

(2) Light— Extent of prescriptive right. 

The only amount of lighb for a dwelling house, which can be claimed by 
prescription or length of enjoyment without an actual grant, is such 
an amount as is reasonably necessary for the convenience and comfoiv 
of the house. 3 B.L.R. (O.C), 41, followed in 14 C. 839. L 
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3.—'* Right to surface water not flowing In a stream, 6tc.'* 

(1) Reason of the rule. 

Surface water, not flowing in a stream and not collected in a pool, tank or 
otherwise, is not a subject of easement by prescription, as there is no 
right in alieno solo, except to the extent that the right to uninterrupted 
flow of a natural stream in its usual defined course is jure naturae, 
11 M. 16. H 

(2) Water not running in a defined stream is absolute property of the owner of 
land. 

Water, not running in a defined stream, is the absolute property of the owner of 
the land of which it forms apart, and, before it has reached a defined 
stream , he may drain it off or put it to what purpose he pleases. 
7 M.H.C. 37 (46). N 

(3) Prescriptive right to throw baclc water and Iceep it standing on another's land. 

A prescriptive right to throw back water and keep it standing on the land of 
another exists only in the case of water flowing in a defined stream 
and cannot apply to surface water not flowing in such stream, though 
it may ultimately, if not arrested, flow into a tank. 7 M.H.C. 37 (46). 

4.-^' * Rigitt to underground water not passing in a defined citannei. ** 

(1) Reason of the rule. 

The reason why underground water, not running in a defined stream, is not a 
Bubject of prescription is that there is no visible means of knowing to 
what extent, if any at all, the supply to the plaintiff's tank would be 
affected by water percolating in, and out of, the defendant's land. 
11 M. 16. F 

S.—"Rigltts wliicli cannot be acquired by prescription'' otiter titan 
those mentioned In the section, 

(1) Religious office— Prescription. 

The holding of a religious office, with land attached thereto, by several gurus in 
succession, by virtue of appointment made, on each occasion when 
vacancy occurs, is not a holding as proprietor, so as to give the holder 
a right of property, but that is a holding not contemplated by the 
Begulation V of 1887. 6 B.H.C. (A.C.>, 132. g 

(2) Payments made by Government to a private individual— Prescription. 

(a) A right to have a yearly payment made by Government to a private 
individual is not an incorporeal hereditament, and cannot be acquired 
by prescription based on a continued series of voluntary payments 
extending over more than 30 years. 8 B.H.C. (A.C.), 166. R 

(6) Where an allowance by Government was neither incidental to a hereditary 
office, nor a charge upon immoveable property, and was not supported 
by a grant from Government, the enjoyment of it for 30 years did not 
create a prescriptive title to it under Reg. V of 1827. 9 B.H.C. 222. S 

(3) Right to annual allowance— 'Nibandha' payable from temple funds— Prescrip- 

tion* 

Where an allowance claimed is a fixed permanent annual payment or nibandha, 
payable from temple funds, it has been held to be immoveable property 
under Hindu Law. This will be true, when the right to it has been 
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5.—'* Rights which cannot be acquired ''—{Continued). 

acquired, but the above rule of Hindu Law cannot enable the plaintiffs 
to be regarded as in possession of immoveable estate, so as to enable 
the right to be acquired by prescription. 10 B. 149. T 

(4:) Right to annual allowance from the holder of an inam— Receipt for over 100 
years— Effect. 

Where the party, represented by the plaintiffs, have been in receipt of an 
annual allowance for a century or more from the holder of an Ltaniy the 
plaintiffs have acquired, by prescription, a title to the allowance, and 
are absolved from the necessity of showing the origin of the allow- 
ance, a sufficient consideration for its being presumed, 1 B.H.C. 
(A.C.), 45. U 

<5) Preicrlption applicable only to incorporeal hereditaments. 

Prescription, by immemorial usage, can, in general, only be for incorporeal 
hereditaments, which may be created by grant, as distinguished from 
corporeal property, in which livery of seisin and retention of posses- 
sion are possible. 8 B.H.C.R. (A.C.), 166. V 
<6) Exclusive right to a portion of a bathing ghat. 

(a) A person, unless he is an owner, cannot acquire, by prescription, an exclu- 
sive right to the use of a portion of a bathing ghat. 20 A. 200. W 
(6) No exclusive right to the use of a bathing ghat, for the purpose of collect- 
ing alms, can be acquired as an easement by custom. 6 A. 39. X 
(7) No exclusiYe right can be acquired by user to a portion of a dedicated high- 
way. 

Where a dedication has been established of a High road, and a portion only out 
of the land so dedicated has been used for that purpose, no person 
could, by occupation or user of any part of the road, establish a right 
as against the public, over any part of the land, even if it had never 
been used for the purpose for which it was dedicated. 20 A. 200. Y 
<8) What amounts to dedication. 

(a) Where a certain piece of land is found to have been used by the public, 

continuously and without interruption, as a passage for more than 
20 years, under such circumstances as to indicate an intention on the 
part of the proprietor to leave the public in undisturbed enjoyment 
of the land, this is more than sufficient to show a dedication or an 
intention to dedicate the land to public user by the proprietor. 
A.W.N. (1900), 128. Z 

(b) Thirty years' user by the public of a portion of land belonging to a private 

owner may lead to the presumption of dedication to the public. If 
such dedication is not proved, the public may acquire a right of way 
by user over it. P.J. (1878), 35. A 

(9) No right of easement to overhanging branches. 

(a) A growing tree, being always in a state of change, differs from such things 
as eaves and projecting beams. The private nuisance caused by the 
overhanging boughs over the neighbour's land does not create a right 
of easement. 19 B. 420. But see 17 Bom. 745, contra. B 

ib) Where the branches of a pepal tree belonging to a temple and considered 
holy by the Hindus, overhang the property of the plaintiff, the plaintiff 
is entitled to an injunction restraining defendants from obstructing 
him in cutting the branches, notwithstanding that such act may 
cause annoyance to a large number of Hindu devotees. 24 A. 499. C 
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5.—** Rights which cannot be acquired '* -^{Concluded), 

(10) Nor can there he an easement to roots penetrating into neighbour's land. 

See under S. 15, supra. 

(11) Owner building on his land dose to neighbour's well, rights of. 

A person, by merely building on his own ground close to the wall of the 
plaintiff's house, which it does not touch but leaves entirely undis- 
turbed and uninterfered with, cannot acquire any right over the wall, 
even though he may have built no side wall to the house trusting on 
the plaintiff's keeping up his wall. 18 B. 79. D 

1(12) Palkhi Hak, whether immoveable property—Bombay Reg. Y of 1827. 

A money allowance, payable out of the Government revenue of a particular 
Pergunnah, for Palkhi Hak cannot be said to be immoveable property, 
under Bombay Regulation V o! 1827, and will not create a prescriptive 
right to the allowance bj the enjoyment of it by successive hereditary 
holders for a period of thirty years without interruption. 14 M I.A. 
551. E 

18, An easement may be acquired in virtue 
jments. ^^^^ ^*^ ^^ ^ local custom. Such easements are called 
customary easements (i). 

Illustrations, 

(a) By the custom of a certain village every cultivator of village land is entitled, 
.as such, to graze his cattle on the common pasture. A having become the tenant of a 
plot of uncultivated land in the village breaks up and cultivates that plot. He thereby 
.acquires an easement to graze his cattle in accordance with the custom. 

(6) By the custom of a certain town no owner or occupier of a house can open a 
.new^window therein so as substantially to invade his neighbour's privacy. A builds a 
house in the town near B's house. A thereupon acquires an easement that B shall not 
open new windows in his house so as to command a view of the portions of A's house 
which are ordinarily excluded from observation, and B acquires a like easement with 
xespect to A's house. 

(Notes). 

/.— *' Such easements are called customary easements. " 

A.— Nature and acquisition of customary easements. 

«(1) Customary easement, nature of. 

An easement is a right existing in a particular individual in respect of his land, 
while custom is usage attached to a locality. Though a customary 
right belongs to no individual in particular, ye* it is capable of being 
enjoyed by all those who, for the time being, own land in the 
locality to which the right attaches. 18 M. 320 (326). F 

li^) Customary easements and prescriptiye easements, difiFerence between. 

The Act makes a distinction between a prescriptive easement and easements, 
which are acquired by virtue of a local custom. The latter kind is 
not dependent upon proof of peaceable enjoyment for 20 years. 
2 Bom. L.R. 464. ' 

s(3) No fixed period of enjoyment necessary to establish customary easement. 

(a) Without a dominant heritage, there can be no easement ; but there can be 
a customary right. No fixed period of enjoyment is laid down as 
necessary to establish a customary right. 20 M. 389. H 

60 
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I.—'* Such easements are called customary easements"— [Continued). 

A.— Nature and acquisition of customary easemeuts^—iContinued). 

(b) The statute law of iQdia does not prescribe any period of enjoyment, 
during which, in order to establish a local custom, it must be proved 
that a right claimed to have been enjoyed, as by local custom, was 
enjoyed. To prescribe any such period will be inexpedient and f caught 
with the risk of distusbing perfectly reasonable and advantageous 
local usages, regarded and: observed by all concerned as customs. 
17 A. 87 (92). i: 

(4) In one case 12 yearg' user was held to establish custom. 

Where, from the evidence produced in the case, it appeared tha* a practice was. 
observed of directing water of a stream by erecting a dam, from time to 
time, during a period of 12 years, by the villagers of a certain village,, 
including the plaintiff's father,. a custonnto that effect was held to have- 
been established. But the case was decided on the presumption of a 
grant from a 12 years*^ user. 5-M. 253. Jf 

(5) In another case user for " many years " was held, to establish a custom. 

In a suit for a declaration of the plaintiff's right to the water of the defendant's- 
tank, for the purpose of irrigation, the plaintiff's witnesses deposed^ 
that it had been so used for many years. Held't that the plaintiff had 
proved a custom to the right claimed. 8 W.R. 311. K. 

(6) Right to place tazias during Moharam is inr the nature of customary easement.. 

A right of placing tazias and celebrating Moharam on a certain piece of land is 
of the nature of a customary easement. 16 A. 178. L. 

(7) Right of way to certain classes of persons is acquired by custom. 

Bights of way belonginjj; to certain classes of persons or certain portions of the 
public are acquired ordinarily by custom. 15 C. 460 (F.B.) M. 

(8) Right of fishery^Proof of immemorial usage— EfiTect. 

The plaintiff claimed, according to a custom, which has been in existence from 
time immemorial, to catch fish in a tidal river, by placing stake nets, 
at a certain place. Heldf the plaintiff is entitled to that right, on 
proof of immemorial usage, although the plaintiff may not have proved 
enjoyment for 60 years. 12.M. 43. N 

(9) Right to take water from another's well is a customary right— not b, profit a 
prendre 

(a) A claim to take water, from a well situated in another's land, is a 

customary right and not a profit a prendre, 2 M.L.J-. 290. 0* 

(b) Where the residents of a village, excepting certain low-caste men, 'have- 

been using the water of the well, possession of a house and residence 
in it will entitle the person to- enjoy the right, and such right is a 
customary easement, the dominant tenement in such a case being the 
possession of the house. 20 M. 389. P 

(10) Customary easements—Tenant and landlord. 

The tenants of the zamindar are entitled to set up a right of easement by 
custom. 18 M. 320. Qi 

(11) Right to free pasturage-Customary right. p.g.^.^^^ ^^ GoOqIc 

See 14 B. 213, and 11 M. 42,. noted under S. 15,. swyra. 
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J,-** Such easements are called customaty eksemeats/' —{Continued). 
A.— Nature and acquisition of customary easements.— (Con^in wed). 

(12) Graztn^ on Tillage waste land— North-WeBt Provinces. 

In the North-Western Provinces, there is an almost universal custom, which 
permits village cattle to graze on waste lands. 19 A. 172. R 

(13) Right of grazing— Power of zamindar to reclaim waste land. 

The words, in a wajib-ul-arz, providing that the village cattle may graze on 
waste lands of the village, cannot be construed as depriving the- 
zamindar of his power to reclaim waste land. 19 A. 172. ft 

(14) Erecting a dam in rainy season to conserYe water. 

The riparian holders of the villages of Mitrapur and Bijoypur are entitled, by 
custom and immemorial user, to the right to conserve water, for 
agricultural purposes, by building up a dam in the river, during the 
rainy season, and to allow the surplus water to run out by the sides of 
the dam. 29 C. 100. T 

(15) Right in gross— Custom. 

Where, on a waste land belonging to a zamindar, the plaintiffs, Hindu inhabi- 
tants of a certain locality, claimed a right, by custom, to go thereto at 
the time of the Holi festival for the purpose of burning the Holi, it was 
held that the claim could not be regarded as an easement, as the right 
was not claimed in respect of any dominant tenement to which it was 
appurtenant, over a servient tenement subject to it ; but that it was a 
right by custom. 6 A. 497 = A.W.N. (1884), 186. U 

(16j Grant of right to bury the dead carries with it right to perform the customary 
ceremonies. 

The members of the families of the dead were in the habit of performing certain 
religious services at their tombs. The ownership of the soil, though 
vested in others, where permission to bury in the land was granted, 
subject to the custom of the community, it carries with it the right ta 
perform all the customary rites. 28 B. 198. Y 

(17) Exclusive use of bathing ghat, cannot be acquired as a customary easement. 

(a) The illustrations given to this section both imply some right of ownership, 
occupation or habitation of some particular place. So, where the use 
of a bathing ghat has been dedicated to the public, a body of persons 
will not be entitled by custom, within the meaning of this section, to 
the exclusive use of such bathing ghat. 20 A. 200. W 

(6) So, also, there can be no exclusive right by custom to the use of a bathing 
ghat for the purpose of collecting alms. 20 A. 200. X 

(18) English Law— No right in the nature of easements recognized. 

It may be taken, generally, that the English Law recognises no right of the 
nature of easements, not being easements, other than public, as 
distinct from private, rights, though such rights may be limited to the 
inhabitants of a manor or township ; but within that limit they are 
publici amA not privati juris, 20 A. 200. Y 

(19) Right of privacy is recognized in the North-West Provinces. 

The right of privacy exists by custom in the North-Western Provinces, among 
the Hindus and Muhammadans, who observe the custom of Purda, and 
a neighbour should not be allowed to erect new buildings, in such a 
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/. — "Such easements aft called customary easements,'':— (Continued). 
A.— Nature and acquisition of customary easements,— {Covtinued), 

way, as would substantially interfere with those parts of his 
neighbour's house or premises, which are used hj ^urdanaahin women. 
10 A. 358. Z 

(^0) Right of privacy reoognized in CMtcerat. 

(a) In Guzerat the existence of a custom of privacy has been affirmed by 
decisions. 5 B.H.C. (A.C.), 42, 6 B.H.O. (A.C.), 143, 8 B.H.C. (A.C.), 
87, 9 B.H.O. (A.O.), 266. A 

(h) The right of privacy does not arise from prescription, but is a creation of 
custom; which has been recognised in Guzerat by judicial decisions. 
The right, however, is limited to particular apartments secluded from 
general observation. 2 Bom. L.B. 454. B 

(21) But right of privacy not raoognised in the Madras Presidency. 

Invasion of privacy by opening windows is not a wrong, for which an action 
will lie. The person, whose privacy is so invaded, has it in his power 
to build on his own ground so as to shut out the view from the offend- 
ing window. 5 M.L.J. 26 = 18 M. 163, following 3 M.H.C. 141, G 

(22) Right of privacy, nature of. 

(a) The right of privacy is not an inherent right of property, and if it exists, it 

must be by prescription, or grant, or local usage. 14 W R. 103, 
followed in 18 W.R. 14. D 

(b) The right of privacy which prevails in North- Western Provinces is a right 

attached to property and does not depend on the religion of the owner. 
16A. 69 = 13 A. W.N. 217. E 

|23) Right of privacy is a substantial right in this country. 

Having regard to the habits and sentiments of the natives of this coimtry, the 
invasion of one's privacy cannot be treated as a mere sentimental 
grievance, rather than a substantial injury, for which relief can be 
claimed at law. B Agra Rep. 253. F 

(24) Right of privacy, elements necessary to establish. 

A person will be entitled to a right of privacy, if he proves (1) that the custom 
of domestic privacy is observed among the sections of society of which 
he is a member and (2) that the domestic privacy of individuals is 
generally regarded, among the community of that locality, as being of 
so much importance that, by common consent, it is considered incum- 
bent upon owners of land and houses either to abstain from elevating 
their houses or to elevate them with precaution against the violation of 
such privacy. 19 P.R. 1882. G 

(25) Right of privacy must be strictly proved as to its existence and the building 
for which it exists. 

A person claiming a right of privacy must prove that the right actually exists 
and is enjoyed in respect of the particular building for which the right 
is claimed. 12 A,W.N. 159. H 

(26) Right of privacy extends only to private apartments, not to courtyards, ftc. 

The customary right of privacy must be confined to private apartments and 
cannot be extended to courtyards and the outside of houses. 8 B.H.C. 
(A.O.), 87. I 
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L—"Sucb eMsements are called customary easements, "--(Continued), 
A.— Nature and acquisition of customary easements.— (CoTt^int/ed). 

(27) But extendi even to courtyard, if purdaqa^ihln women used to sleep there. 

A right of privacy by custom may exist in respect of the couxtyards or the 
verandahs of the houses where purdanashin women in the hot weather 
used to sleep. 10 A. 358. J 

(28) No right of privacy to rooms used by males. 

No right of privacy can be acquired in respect of a room appropriated for the 
use of males. 12 A.W.N. 169. K 

(29) Infringement of right of priYaoy^-Mandatory ii^unction. 

Where the findings of the lower Court show that the plaintiff is entitled to have 
his right of privacy observed, the Court will issue a mandatory order to 
compel the defendant to permanently close the door or window 
complained of. 10 A. 162, I* 

(30) Court in granting relief will consider the degree of privacy to which plaintiff 
is entitled. 

The Court will not necessarily interfere in every case of disturbance of right o 
privacy, but must consider the degree of privacy which the plaintiff,, 
in the circumstances of the 6ase, will be entitled to. 91 P.B. 1869. H 

(31) So, Court will not interfere in a case, where simply a wider range of Yision 
was acquired. 

Where a change made in the upper part of the house adjoining a street gave the 
owner a wider range of vision but consistent with his right of enjoy- 
ment, a neighbour on the other side of the road cannot complain of the 
loss of privacy. 3 N.W.P. 311. H 

(32) No injunction can be granted to restrain one from opening a door on his own 
property. 

(a) The mere opening of a door by a Mahomedan in his house, at the entrance 

to a Court inhabited by Hindus, will not give rise to a right of action. 

P.J.S.A. No. 307 of 1871. O 

(6) An owner of a house may open a door in his house, and that will not 

amount to a nuisance, merely because it faces the house of a neighbour. 

P.J. 11th January, 1872. P 

(33) But he may be restrained from passing through that door onto his neighbour's 
land. 

(a) An injunction cannot be granted restraining the defendant from making a 
door-way on his own property. But the defendant may be restrained 
from passing to the neighbour's land by that door- way and from throw- 
ing water or anything else on the plaintiff's land from or through 
such door-way. P.J. (1876;, p. 90. Q 

(6) The owner of a house is not prevented from opening a door in his house, 
although he may not have the right to pass through the land of his 
neighbour towards which the door faces. P.J.S.A. No. 845 of 1872. R 

(34) Right of privacy, not lost by the fact, that house could be seen from neigh- 
bour's roof. 

The fact that the occupants of a house can, from its roof, look into his neigh- 
bour's house or yard is no ground for holding that the occupant of a 
higher house is at liberty to open such windows as he chooses. 
108 P.L.R. 1903. 8 
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L—'^Sucb easements are called customary easements. "^(ConUnued), 
A.— Nature and acquisition of customary easements.— (Conc2i<de^). 

(35) Right of priYaey— Proof of cagtom. 

The mere fact that it is not the custom, in a certain village, for windows to be 

opened overlooking another's zenana, cannot give a person a right of 

privacy, anless the evidence goes further and shows that the villagers 

were in the habit of preventing their co- villagers from, opening 

. windows in such a manner. 5 C.W.N, 147. T 

(86) Right of ppiYac> cannot be claimed under B. 26, Limitation Act. 

Aright of privaay cannot be claimed under 8.26 oi the Limitation Act 
6 O.W.N. 147. U 

B.— Customary easements— Requisites and effects. 

(1) Reqoisiteg of valid custom— It must be ancient, certain and reasonable. 

' (a) A custom is a rule which, in a particular family or a particular district, 
has from long usage obtained the force of law. It must be ancient, 
certain and reasonable, and, being in derogation of the general rules 
of law, must be construed strictly. 3 I.A. 259 (?.C.) =26 W.R. 65. Y 
(&) A custom, in order to be valid, must be certain, invariable and reasonable. 
The circumstances of the case must also be such^ that the other party, 
whom it is sought to affect by such custom, may be presumed to have 
a knowledge of such custom. 14 M. 420 (423). W 

(c) Unless the Court is satisfied of the reasonableness and certainty and, as to 

extent and application, of a local custom as regards easements, and is 
further satisfied by the evidence that the enjoyment of the right was 
not by leave granted or by stealth or by force, and that it had been 
openly enjoyed for such a length of time as to suggest that originally, 
by agreement or otherwise, the usage had become a customary law 
of the place in respect of the persons and things which it concerned, 
the Court should not decide that such a local custom exists. 
17 A. 87 (92). X 

(d) In order that easements claimed by custom may be sustainable in point 

of law, they must be possessed of the same characteristics as those 
which are essential for the validity of custom generally. They must 
be reasonable and certain. 21 B. 684 (691). Y 

<2) Right of fishery on private property unreasonable. 

Where a customary easement was claimed for fishing in the bhils of a private 
owner by the inhabitants of a certain village, it was held that sucli 
custom could not be treated as a valid custom owing to its unreasonable- 
ness, for, by the exercise of such a right, nothing would be left to the 
owner. 9 C. 698 = 12 C.L.R. 382, Z 

<8) Exclusive right of fishing, how acquired. 

The inhabitants of a village, on the bank of a tidal stream, may acquire an 
exclusive right of fishing, by grant from the Government or by pre- 
scriptive en joyment, during a period, which would suffice for the acquisi- 
tion of an easement against the Crown. They may also establish 
that right by proving that they are entitled, by custom, to prevent 
the exercise of similar rights by any other persons within a distance, 
which would necessarily injure the exercise of the right by the 
plaintiffs. 8 M. 467. A 
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L—'^'Such easements are called customary easements,*' ^{Continued), 

B.— Customary easements— Re^aisites and eiiects.— (Continued), 

<4) Custom of erecting 41 dam acroii a stream for diverting water— not unrea- 
sonable. 

There is nothing unreasonable in the custom of erecting a dam across a 
natural stream when it is low, for the purpose of diverting water 
into an irrigation channel to supply the water to the land of the 
person so diverting. 18 M. 320. B 

t(5) Landlord iLnd tenant— Customary easements to divert water— not unreason- 
able. 

The customary right, claimed by the defendants, the permanent occupancy 
tenants of a zemindar, who are entitled to the soil subject to the 
payment of thirva, to divert water from a river, against their landlord, 
was held to be reasonable as it was based on long user and custom. 
18 M. 320. C 

^6) Customary right of inhabitant of a village to graze on Government land— not 
unreasonable. 

There is nothing unreasonable in the custom by which the inhabitants of a 
village in the Bombay Presidency have the right to graze their cattle 
on Government land. 14 3.213. . • D 

4(7) Right to out brushwood for repairing WAter course— not unreasonable. 

An easement to cut brushwood, lor the repair of water courses, from lands in 
the neighbourhood of the watercourse, can be established by custom, 
and there is nothing unreasonable in such custom. 31 P.B. 1882. E 

(8) Right of occupancy tenants in the Punjab to graze their cattle in the village 
shamilat. 

See 119 P.R. 1889 under Note 4 (d), at p. 12, swpra. 

^9) Tenant's right to cut wood and grass from the village shamilat for purpose 
of sale. 

See 29 P.B. 1890 under Note 4 (a), at p. 12, swpra, 
ilQ) Custom to bury the dead near the darga in another's land— not unreasonable. 

The right oi a certain section of the Mahomedan community to bury their 
dead near a darga in another's land is not an easement but is only a 
customary right. Such a custom cannot be considered as unreasonable, 
by the mere possibility that, after many years, the number of tombs 
may increase so much, as to deprive the owner of the use of his field or 
of a large portion of it. 23 B. 666. P 

<!11) Shop-keeper's right to stack grain in front of his shop, not unreasonable. 

There is nothing unreasonable or uncertain in a custom under which a shop- 
keeper in a bazar js entitled, as such, to use the land in front of 
his shop for stacking grain. This right is not an easement but a 
customary right. 7 P.B. 1899* G 

0.^) Right of privacy to new buildings, not unreasonable. 

In the case of new buildings, if the owner of an adjacent building site were, 
without protest or notice, to allow his neighbour to erect, and conse- 
quently to incur expenses in erecting the building or premises for the 
use of purdanashin women, a custom, which would prevent him, 
subsequently, from interfering with the privacy of such new building 
would not be unreasonable in this country. 10 A. 358, H 
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/•--''* Such casements are called customary easements.*' ^^0Twluded)\ 
B.— Customary easements- Requisites and Meets.— (Concluded), 
(18) Right to place tazias upon land of another— Uncertainty- 

Where the only fact proved was that different mirasw had, within a period of 
about twenty years before suit, placed, during the Moharam, tazias 
upon the land and had sung there, but it was not proved that there 
was any connection between such different mirasis^ or that they 
represented the body of mvrrms of the place, or even of the particular 
part of the place in which the: plaintiff's land was situate, held, the 
custom was not proved on account of its uncertainty^ 17 A. 87. I 

(14) Right to perform certain religioug ceremonies on property belonging to a third 
perion— Custom unreasonable and uncertain. 

In a suit for a declaration that the plaintiffs were entitled by custom to take 
their jajinans of certain specified castes to a certain portion of a house 
belonging to a third person, in order to perform certain religious cere- 
monies, it was held, on appeal, to be too uncertain and unreasonable 
to be granted by the Court. 4 P.R. 1896. J 

(15) Easements that are not customary rights need not be reasonable. 

Where an easement claimed is not a customary right, it need not be reasonable. 
80 C. 1077. K 

(16) Proof of reasonableness and certainty of custom— Pleadings. 

When applying the tests of reasonableness and certainty to a custom, we must 
look carefully to the circumstances of the case and not be lecB too 
easily to hold that a custom is bad because the parties have failed, in 
their pleadings, to define it with accuracy. 23 B. 666. L 

(17) Burden of proof lies on those that set up a custom. 

It is necessary, that those setting up a custom, limitiug. the exclusive 
right of an owner to the use and enjoyment of land for all purposes, 
not injurious to the right of his neighbours, should be put to strict 
proof of the custom alleged by them. 17 A. 87. M 

(18) The best evidence of custom is the enumeration of instances when it was acted 
upon. 

The most cogent evidence of custom is not that which is afforded by the expres- 
sion of opinion as to the existence, but by the enumeration of instances 
in which the alleged custom has been acted upon. A custom to be 
good must be definite. 1 A. 440 (441). N 

(19) Suit to restrain certain Tillagers from closing a right of way— Necessary 
parties. 

In a suit by the plaintiff to restrain the proprietors of a path in a village from 
closing a pathway, it is sufficient, if the land was the shamilat of the 
village, to implead only such of the proprietors who obstruct the patb. 
41 P.R. 1888. 

(20) EfiFect of a valid custom. 

(a) Where a custom is proved to exist, it supersedes the general law, which 
still regulates all beyond the custom. 12 M.I.A. 528. But see 
observations in 3 B. 174 (177). F 

(6) No custom will be allowed to override the positive provisions of the Limita- 
tion Act. That Act would be made inoperative, in a great number 
of cases, if customs, in operation, prior to the enactment were allowed 
to prevent the usual effect of possession, by causing it to be referred 
to an understanding, not expressed, by which the enjoyment of 
possession was rendered not adverse. 3 B. 174 (177). Q 



S. 19] Aot ¥ of 1882 (indian i£ASementb act). ^1' 

19. Where the dominant heritage is transferred^ or devolves^ 

Transfer of domi. ^y ^^^ ^^ parties or by operation of law(2), the 

nant heritage pass- transfer or devolution shall, unless a contrary 

intention appears, be deemed to pass the easement 

to the person in whose favour the transfer or devolution takes plaee. 

Illustration. 

A has certain land to which a right of way is annexed. A lets the land' t<r 
B for twenty years. The right of way vests in B and his legal representative so long as- 
the lease continues. 

(notes). 

/•— " Where the dominant heritage is transferred.'' 

(1) Parehaser of a hoage is entitled to a right of way which vendor had been^ 

enjoying. 

The purchaser of a house acquires the rigb^- to the use ot the way, over &• 
definite path, communicating with a road, which the vendor of the^ 
house had been enjoying. 15 W.B. 526. R 

(2) Right of way acqtuired by vendop— Conveyance not mentioning "appurte- 
Banceg "— ^Right of vendee. 

A vendee will be entitled to use a road, over which his vendor had acquired an 
easement, even though the word " appurtenances " is not used in the 
conveyance. If the right has not been already acquired by the 
vendor, the vendee, continuing the use, may rely on the user of his. 
vendor. P.J. (1886), 20. a 

(3) Tenants in posBession of a house— Right to use a drain incidental te the^ 
occupation of the house. 

Where a person has a right to the user of a drain or passage as incidental to 
his property, such a right may be exercised at all times and by any 
persons who may be placed in his shoes in regard to the property. So a 
tenant may enjoy the right. 6 W.B.. 814. T 

(4) Purchase of a mortgagee's interest— Easement of way. 

A person purchased a part of the house, which the vendor had previously 
mortgaged to another. The mortgage-deed gave the mortgagee the 
right to use a privy and the right of way to it. The purchaser paid off 
the mortgage, though the mortgagee was no party to the conveyance 
to him by the owner, and the mortgagee signed a receipt for the pay- 
ment. The purchaser would be entitled to the use- of the privy and 
the easement of way as he should be considered to have purchased the* 
mortgagee's interest. 18 B. 382. U 

2.— "or devolves.... by operation of law," 

(1) This section also applies to the case of an exeoutioni sale. 

The rule that the right to easements goes with the property, when sold by the 
owner himself, applies also to the case ol a sale of property by Court 
in execution of a decree against him. 22 W.E. 522. V 
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CHAPTEB in. 
The Incidents of Easements. 

20. The rules contained in this chapter are controlled by any 

contract between the dominant and servient 

^'^onTract ofttt^^^^^ Owners relating to the servient heritage, and by the 

provisions of the instrument or decree, if any, by 

•which the easement referred to was imposed (i). 

Incidents of cus- And when any incident of any customary 

ctomary easements. easement is inconsistent with such rules, nothing 
in this chapter shall afifect such incident. 

(Notes). 

J*—'* instrument or decree by which the easement was imposed. " 

<1) Partition decree silent about right of way— Right cannot be imported into it, 
unless it be one of necessity. 

Where a decree, partitioning property, does not provide a right of way, a right 
of way cannot be imported into the decree, unless sUch a right of way 
is an easement of necessity. 76 P. R. 1900. W 

i(2) Whether principle of implied grant on sever ance of tenements applies to 
jsartition on a decree. 

Whether the principle of presumed grant of easement, upon severance of 
tenements, applies to a case of partition by the act of a Court of law 
was raistjd in this case but was left undetermined. 14 C. 797 (801). X 

(3) The principle applies to consent decrees— whether it applies to decrees in 
contested suits. 

But where the partition of tenements is effected not by the Court, as in a 
contested suit, but by the consent of the parties, the Court merely 
recording that consent, the principle of implied grant of easements 
upon severance of tenements is applicable. But the question whether 
the same principle is applicable in the case of a severance of tenement 
by the decree of Court was left undecided. 26 C. 616. Y 

((4) Right to easement— Court-sale. 

The rule that the right to an easement passes with the property, by a voluntary 
sale, applies also where the property is sold by Court in execution of a 
decree. 22 W.R. 622. Z 



Bar to use uncon- 



21, An easement must not be used for any 
nected^wlth^enjoy- purpose not connected with the enjoyment of the 
"^®°*- dominant heritage. 

lllustraiions. 

(a) A, as owner of a farm Y, has a right of way over B's land to Y. Lying beyond 
Y, A has another farm Z, the beneficial enjoyment of which is not necessary for the 
beneficial enjoyment of Y. He must not use the easement for the purpose of passii^^io 
and from Z. 
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(6) A, as owner of a certain house, has a right of way to and from it. For the 
purpose of passing to and from the house, the right may be used, not only by A, but by 
the members of his family, his guests, lodgers, servants, workmen, visitors and 
customers ; for this is a purpose connected with the enjoyment of the dominant heritage. 
So, if A lets the house, he may use the right of way for the purpose of collecting the 
rent and seeing that the house is kept in repair. 

22. The dominant owner must exercise his 

Exercise of ease- right in the mode which is least onerous to the 

™^° ' servient owner (i^ ; and when the exercise of an 

easement caii, without detriment to the dominant owner, be confined 

to a determinate part of the servient heritage, 

Confinement gy^j^ exercise shall, at the request of the servient 
of exercise of ease- ^ 

ment. owner, be so confined. 

Ilhistrations, 

(a) A has a right of way over B's field. A must enter the way at either end and 
not at any intermediate point. 

{b) A has a right annexed to his house to cut thatching-grass in B's swamp. A, 
when exercising his easement, must cut the grass so that the plants may not be 
destroyed. 

(Notes). 

/.— " The dominant owner must exercise his right,,, Jeast onerous to 

servient owner.'* 

(1) Right of way— What it imports. 

A right of way imports the right of passing in a particular line and not the 
right of varying it at pleasure. 8 P.R. 1867. A 

(2) Right of way— Servient owner bound to supply only spaoe enough for the 
passage. 

(a) Where the dominant owner's right over the servient heritage is only a right 
of way, the servient owner is bound to supply only a sufficient space 
for passage, and he is entitled to build on the rest of the land. 
P.J. (1891), 244. B 

(6) A right of way merely extends to that portion of the centre of the road, 
which is necessary for the due exercise of the right of passage. The 
Quly obligation upon the servient owner is that he shall aiot uxn- 
reasonably contract the width of the road, or render the right of passage 
less easy than it was at the time of the grant. 7 C. 145 (147). C 

[S) Right of way from one point to another cannot be exercised in a tortuous coarse. 

Where the right is simply to pass from one point to another, the party desiring 
to exercise the right cannot claim to pass in a particular tortuous and 
indirect course between the two points. 15 W.R. 496. D 

(4) Right of way over water can only be claimed in a particular direction. 

The right of way over water cannot be claimed in every direction, but only in 
a particular direction. 7 0. 146. E 

(5) Right of way for boats includes right to carry processions. 

A general right of way and passage for boats over water includes a right to 
carry marriage and funeral processions. 20 W.R. 293. F 
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/.— •• The dominant owner must exercise his right, 6tc/*—{Co7tcluded). 

(6) Where dominant owner hag a right of way the servient owner cannot offer 

another instead. 

Where a dominant owner has a right of way, the servient owner cannot 
obstruct it and oJSer another way. P.J. (1893), 473. G 

(7) Right of way not affected by the existence of another path. 

(a) A person's right of user over a pathway will not be affected by the fact of 

the existence of another path by which he might obtain access. 
22 W.R. 802. * H 

(b) The existence of another way will not be a bar to a right of way limited to 

a particular season. P.J. (1876j, 172. I 

(c) When a person has acquired an easement of way, the owner of the 

dominant tenement cannot put an end to it, merely because of the 
existence of another pathway for the same purpose. 6 W.R. 222; J 

(8) Right of way— Common to two parties— How to be used. 

Where the plaintiffs and defendants have a right of way over a lane for the 
purpose of carrying away the night-soil from their premises, the 
defendants must use their right in such a way as would least affect 
the plaintiffs in the enjoyment of their premises. 8 C. 677 on appeal 
from 7 C. 665. K 

(9> Right of way— Extent. 

A person having a right of way over a lane cannot restrain the owner of the 
lane from making new doors facing the lane. But an injunction may 
be granted restraining the owner from using the doorway for the 
purpose of cleaning the privies or in any other manner to cause any 
obstruction to the free use of the passage. 18 W.R. 379 ==9 B.L.R. 
(O.C), 328. L 

23. Subject to the provisions of section 22, the dominant owner 
may, from time to time, alter the mode and place 

mSeof enjoyment! ^* ^i^joying the easement, provided that he does 
not thereby impose any additional burden on 

the servient heritage(i) . 

Exception. — The dominant owner of a right of way cannot vary 
his line of passage at pleasure, even though he does not thereby 
impose any additional burden on the servient heritage. 

Illustrations, 

(a) A, the owner of a saw-mill, has a right to a flow of water sufficient to 
work the mill. He may convert the saw-mill into a corn-mill, provided that it can be 
worked by the same amount of water. 

(b) A has a right to discharge on B*s land the rain-water from the eaves of A's 
house. This does net entitle A to advance his eaves, if, by so doing, he imposes a greater 
burden on B*s land. 

(c) A, as the owner of a paper-mill, acquires a right to pollute a stream by 
pouring in the refuse-liquor produced by making in the mill paper from rags. He 
may pollute the stream by pouring in similar liquor produced by making in the mill 
paper by a new process from bamboos, provided that he does not substantially increase 
the amount, or injuriously change the nature, of the pollution. 
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{d) A, a riparian owner, acquires, as against the lower riparian owners, a prescrip- 
tive right to pollute a stream by throwing saw-dust into it. This does not entitle A 
to pollute the stream by discharging into it poisonous liquor. 

(Notes). 
/.— " Provided be docs not impose any additional burden, Stc* ' 

(1) A man may change the mode of discharging water, if he does not impose 
any additional harden. 

A person, having the right to discharge water from his laud to that of the 
plaintiff, can build a wall fitted with holes and pipes for the water to 
flow through, if he does not, by the alternation, impose upon the 
servient tenement any additional burden. P.J, (1898), 143. M 

(2) .But collection of the rain water and discharging it in one spout will amount to 

imposition of additional burden. 

A right to discharge rain water, generally, over the neighbour's roof, will not 
entitle the dominant owner to collect it and to discharge it through 
one spout. Such an act will amount to an alteration of easement 
imposing an additional burden on the servient heritage. 12 A.W.N. 
239. N 

(3) Right to project the roof OYer the neighbour's roof —Erection of weather-board 

underneath. 

When the dominant owner, having the right to project the roof of his house, 
over thai of the servient tenement, erected beneath it a weather board 
whose length was less than that of the roof, the servient owner was 
held entitled to its removal, as such an act by the dominant owner 
interfered with the proprietary rights of the servient owner, which 
was only subject to the burden of receiving the roof of the dominant 
owner. P.J. (1893), 310. 

(4) Easement to enlarged windows can only be acquired by a fresh period of 

enjoyment. 

Where a person opens new windows in place of old ones, but has them larger 
in size or at a higher level, the easement for his new windows becomes 
a new easement, which he can acquire only by enjoying it for the 
required length of time. 4 Bom. L.R. 34 = 26 B. 874. P 

(5) Alteration of the dominant heritage cannot enlarge a necessary easement. 

Where a right of way for an agricultural field arises on the severance of heritage, 
under S. 13 of the Act, the right would be co-extensive with the 
necessity or user at the time at which it came into existence, and the 
right could not be claimed in a timber depot into which the field was 
converted subsequently. 24 B. 188. Q 

(6) Alteration of dominant heritage cannot enlarge a prescriptive easement. 

If an easement has been acquired by prescription, the user, which establishes 

it, furnishes the measure for the purposes to which it may be put, and 

the dominant owner cannot, by merely altering the dominant heritage, 

substantially increase the easement. 24 Bi' 188. R 

il) A right of way, what it imports. 

(a) A right of way imports the right of passing in a particular line, and not the 
right of varying it at pleasure. 80 P.R. 1867. S 

{b) Bight of way imports ex vi termini a right of passing in a particular line 
and not the right to vary it at pleasure. 4 W.R. 49 (F.B.). T 
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I.—'' Provided be does aot impose any addliional burden, Ac."— [Concluded), 

(8) Right of way for one pappose may be used for another if no additional burden 
is imposed. 

A dominant owner having a right of way for agricultural purposes may employ 
it for the purposes of a cotton factory, provided he does not impose 
thereby any additional burden on the servient tenement. 23 B. 595 = 
1 Bom. L.R. .37. jj 

(9) Right of way from one point to another cannot be exercised in tortuoua 

course. 

Where there is a simple right to pass from one point to another, the party 
entitled to it cftnnot claim to pass in a particular tortuous and 
indirect direction between the two points. 16 W.R. 496. Y 

(10) Servient owner closing an old path and opening a new one. 

The servient owner may close the old path and open a new one, if he does not 
thereby render the dominant owner's right of way less easy than it has. 
been hitherto. 22 P.R. 1888. ^ 

24. The dominant owner is entitled, as against the servient 
Right to do acts owner, to do all acts necessary to secure the full 
J^^^^secure enjoy- enjoyment of the easement ; but such acts must be 
done at such time and in such manner as, without 
detriment to the dominant owner, to cause the servient owner as 
little inconvenience as possible; and the dominant owner must repair, 
as far as practicable, the damage (if any) caused by the act to 
the servient heritage. 

Eights to do acts necessary to secure the full 
Accessory rights. enjoyment of an easement are called accessory 
rights. 

Illustrations. 
(a) A has an easement to lay pipes in B's land to convey water to A's cistern. A 
may enter and dig the land in order to mend the pipes, but he must restore the surface 
to its original state. 

(6) A has an easement of a drain through B*s land. The sewer with which th& 
drain communicates is altered. A may enter upon B's land and alter the drain, to adapt 
it to the new sewer, provided that he does not thereby impose any additional burden on 
B's land. 

(c) A, as owner of a certain house, has a right of way over B's land. The way^ 
is out of repair, or a tree is blown down and falls across it. A may enter on B's land and 
repair the way or remove the tree from it. 

{d) A, as owner of a certain field, has a right of way over B's land. B renders the 
way impassable. A may deviate from the way and pass over the adjoining land of B, 
.provided that the deviation is reasonable, 

(e) A, as owner of a certain house, has a right of way over B's field. A may remove- 
rocks to make the way. 

(/) A has an easement of support from B's wall. The wall gives way. A may enter 
upon B's land and repair the wall. 

(g) A has an easement to have his land flooded by means of a dam in B's streami 
The dam is half swept away by an inundation. A may enter upon B's land and repail-^ 
the dam. 
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(Notes). 
''Accessory rights" 

(1) Accessory rights, principle of. 

When the law gives a right, it must be understood to allow everything neces- 
sary to give effect to that right. 8 A. 467. X 

(2) Right of way to a rice merchant's granary includes right of way for hi& 

customers. 

A right of way to a rice merchant's granary through a channel includes the 
right of access to the merchant as well as to those who deal with him. 
25 W.R. 225. Y 

(3) Right to repair pipes on another land inYolves a right to enter on it. 

Where the pipe and reservoirs constructed beneath a railway line belonged to a 
spinning and weaving company, and were used to be kept iu repairs- 
by them, they, as the dominant owners, would have the right to enter 
on the premises of the Railway Company, the servient owners, to 
effect any repair that might be necessary. 22 B. 525. Z- 

(4) Right of drainage inYolYes the right to supervise it. 

The right of access for the purpose of supervision of the discharge of water and 
drainage is a necessary adjunct to the right of drainage. 49 P.B.. 
1900. A- 

(5) Accessory right to repair roof-How to be exercised. 

Where the plaintiff has the easement to have the roof of his house projecting, 
and to discharge the water on the defendant's land, he can claim 
access to it for the purpose of repairing his wall and roof. Such a 
right, it was held, should be only exercised once a year after one- 
month's notice and between the hours of 9 a.m. and 5 p.m. 15 M. 286.B 

(6) Prescriptiye right to oYerhanging branches does not imply a right to go om 

neighbour's land to pick fruits. 

The right to go on the land of the plaintiff to pick the fruit off the branches is< 
perfectly distinct from the prescriptive right to have the branches 
overhanging the plaintiff's land, and cannot be said to be accessory to 
the latter right in the sense of being within the limits of that rights 
however useful and even necessary it might be to the defendant in 
order to obtain the full enjoyment of the profits of the branches so 
overhanging. 17 B. 745. But see 19 Bom. 420 and 24 A. 499. C 

(7) But in 19 B. 420 it has been held that a prescriptiye right to h aye branches. 

OYerhang cannot exist. 

A prescriptive right to have the trees overhang the neighbour's land cannot be 
acquired. See 19 B. 420 and 24 A. 499, under S. 15, supra, !>• 

25. The expenses incurred in constructing works, or making 
Liability for ex- repairs, or doing any other act necessary for the 

penses necessary for ^g^ qj. preservation of an easement, must be 
preservation of ease- ^ 

* ment. defrayed by the dominant owner. 

26. Where an easement is enjoyed by means of an artificial 

work, the dominant owner ia liable to make com- 
mage^from want of pensation for any damage to the servient heritage 
r^lP^ir. arising from the want of repair of such work. 
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27. The servient owner is not bound to do anything for the 

a . . benefit of the dominant heritage, and he is en- 

Servient owner . . ^ 

not bound to do any- titled, as agamst the dominant owner, to use the 
*^^^^' servient heritage in any way consistent with the 

enjoyment of the easement (^^ but he must not do any act tending 
rto restrict the easement, or to render its exercise less convenient 

Illustrations, 

«(a) A, as owner of a house, has a right to lead water and sendsew age through B's 
Jand. B is not bound as servient owner to clear the water-course or scour the sewer. 

(b) A grants a right of way through his land to B as owner of a field. A may feed 
iiis cattle on grass growing on the way, provided that B's right of way is not thereby 
•obstructed ; butfhe must not build a wall at the end of his land so as to prevent B from 
^oiug beyond it, nor must he narrow the way so as to render the exercise of the right less 
easy than it was at the date of the grant. 

(c) A, in respect of his house, is entitled to an easement of support from B's wall. 
B is not bound as servient owner to keep the wall standing and in repair. But he must 
not pull down or weaken the wall^so as to make it incapable of rendering the necessary 
•support. 

id) A, in respect of his mill, is entitled to a water-course through B's land. B must 
tiot drive stakes so as to obstruct the water-course. 

{e) A, in respect of his house, is entitled to a certain quantity of light passing over 
B's land. B must not plant trees so as to obstruct the passage to A's windows of that 
quantity of light. 

(Notes). 

il. — " The servient owner — Is entitled to use the servient heritage in any 
way consistent with the enjoyment of the easement. " 

^1) SeFYient owner may build on his land if neighbour's easement to discharge 
water is undisturbed. 

(a) An easement to have the water carried off over the servient land, does not 
disentitle the servient owner from building on his own land, provided 
only that he makes the necessary arrangements to receive the water 
from the mori and roof and carry it away. 20 B. 788. E 

.|>) Where an easement enjoyed is merely that the servient owner should 
receive on his premises and carry off the water without let or hin- 
drance, the dominant owner will have no cause of action so long as the 
servient owner does this, and the servient owner will be at liberty to 
do whatever he likes with his roof. P J, 1898, p. 1. p 

(2) Passage for boats may be narrowed, if room be left for boats to pass* 

In a suit to have a certain channel, over which the plaintiff had a right of 
passarge for boats, and which had been slightly narrowed by the defen- 
dant, restored to its original condition, it appeared that the narrowing 
had in no way interfered with the passage of even the largest boats. 
The suit was dismissed on the ground that the plaintiff had suffered 
no injury. 7 0. 145 = 8 C.L.R. 875. G 

\{S) Right of way over servient tenement is no bar to its partition. 

The mere existence of a right of way over a property which is sought to be 
divided does nort constitute a reason against such a division. 21 W.B. 
162 (158). H 
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J.—" The servient owner — is entitled to use the servient heritage in any 
way consistent with the enjoyment of the easement. **— (Concluded). 

((4) Right to use water for iEPigation— Subsequent increase in the area of cultiva- 
tion. 

See 26 M. 66, at p. 36, supra, under Y. 

<5) Easement of light extends to an angle of 45*— Seryient owner may build if 
light is left to that extent. 

An easement of light to a window extends only to the access of su&cient light to 
the plaintiff's room through the window, which is usually considered 
to be light at an angle of 45<^. The servient owner can build on 
his land, if it does not obstruct the light to that extent. 20 B. 788. I 

28. With respect to the extent of easements and the mode of 
Extent of ease- their enjoyment, the following provisions shall 
''^^^*^- take effect :— 



An easement of necessity is co-extensive 
the necessity 
ment was imposed. 



ofnecSsHy. ^^th the necessity as it existed when the ease- 



The extent of anj^ other easement and the mode of its enjoy- 
ment must be fixed with reference to the prob- 
♦Otner easements. *- 

able intention of the parties, and the purpose for 
iwhich the right was imposed or acquired. 

In the absence of evidence as to such intention and purpose — 
(a) a right of way (i) of any one kind does not 
include a right of way of any other kind : 

(6,) the extent of a right to the passage of light or air (2) to a 
^. ,..x ,. T.X certain window, door, or other opening, imposed 

Right to light or x o jt 

air acquired by by a testamentary or non-testamentary mstru- 
'S^*°*' ment, is the quantity of light or air that entered 

the opening at the time the testator died or the non-testamentary 
instrument (3) was made.: 

(c) the extent of a prescriptive right to the passage of light or 

air (2) to a certain window, door or other opening 
Pr^criptive right • ^^^^ quantity of light or air which has been 

-to light or air. ^ -* " • t • , , , 

accustomed to enter that openmg during the whole 
of the prescriptive period irrespectively of the purposes for which it 
has been used : 

(d) the extent of a prescriptive right to pollute air (*) or water 

is the extent of the pollution at the commence- 

Prescriptive right ••/ ij.- £ v.- v. 

to pollute air and ment of the period of user on completioiM)f whi^h 
-^^^^^ the right arose.: and ^'^'^'^^^ ^^ ^OOglC 

61 
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(e) the extent of every other prescriptive right (5) and the mode 
Other prescrip- of its enjoyment must be determined by the 
tive rights. accustomed user of the right. 

(Notes). 

L--' right of way." 

(1) Right to use the priyy implies a right of way for sweepers to clean it. 

Where land was granted on Fazendari tenure for the express purpose of build- 
iug a house to be inhabited by the grantee, and it was found that the 
suitable enjoyment of the building implied the use of a privy, the- 
right of passage impliedly granted for passage to the privy over the 
adjoining land of the lessor included a passage for sweepers to clean 
the privy. 16 B. 662. J. 

(2) Right of way to well to draw water for domestic purposes will not include a. 

right to do so for building purposes. 

A right of way to, and drawing water from, the well, for domestic purposes 
will not include a right to take water for building purposes. 
16 B. 652. K. 

(8) Right of way for a special purpose— Extent of user. 

Where a right of way for a particular purpose is proved, the number of occa- 
sions on which it may be enjoyed need not be limited to the number 
of occasions on which it can be shown to have been enjoyed, and thfr 
right may be exercised at all convenient times for the special purpose.^ 
9 C. 778. L. 

(4) Right of way— Effect of change of user. 

See 23 B. 595 =1 Bom. L.R. 37, 24 B. 188 = 1 Bom. L.R. 658, under S. 23, supra.. 

(6) k right of way includes a right of way foe marriage and other processions. 

See 15 W.R. 46 and 20 W.R. 293, under S. 22, supra. 

. (6) Change in the mode of enjoyment of easements is not a discontinuance of the 
old easement ; nor is necessarily an aggrayation. 

Where the plaintiff who was enjoying a right of way for mehters over the 
defendant's passage, Hcveral times in the year, for over twenty years 
prior to the defendant's interruption of it, began to employ Municipal 
servants instead of his own mehters, and the Municipal servants 
came and went on the passage more often than the mehters did 
formerly, it was held that the change of system was neither a dis- 
continuance by the plaintiff of his enjoyment, nor an aggravation of 
the servitude. 13 C. 136 (P.O.) -13 I.A. 77. M 

(7) Rule that servitude for one purpose cannot be used for another— When not 
applicable. 

The rule that a servitude gained for one purpose cannot be used for another 
is not applicable where the burden imposed on the servient tenement 
is not aggravated. Nor would a change disentitle the dominant 
owner to take into account the previous user. 13 C. 136 = 13 I.A. 77 
(P.C.). H 
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2.—*' right., to fight and airr 

(1) A door may be an opening for peceiYing light and air. 

(a) A door, with open iron bars and two wooden shutters, made for the purpose- 
of admitting light and air is an opening for the reception of light and 
air. 7 Bom. L.R. 352. ()• 

(6) Where there is an aperture capable of admitting light and air, such a fact 
will confer the same legal right to light and air, whether it be used 
exclusively for the passage of light and air and termed a window, or 
intended to be used as a means of communication and called a door^ 
8 B.H.C. (O.C), 181. P- 

(2) Suit for disturbance of easement— light and air— Points to be proYed. 

(a) In a suit for an injunction or damage for an obstruction of easement of 
light and air the following questions are to be considered : — (1) Has 
there been a diminution in the quantity of light and air which has- 
been accustomed to enter the windows of the plaintiff's house during 
the whole of the prescriptive period, (2) If so, has there been a priva- 
tion of light and air sufficient to render the occupation of the house- 
uncomfortable. 29 B. 157. Q* 

(6) The combined effect of this section and S. 33 is that the mere circumstance 
that a plaintiff has a prescriptive right to the quantity of light that 
has entered certain openings of his house will not give him a cause of 
action, against a servient owner, for disturbance caused to that right, 
but he inust prove tbat such disturbance had either materially inter- 
fered with his physical comfort or prevented him from carrying on his 
accustomed business as beneficially as he had done before. 7 Bom. 
• L.R. 352. R 

(3) Extent of easement of light before the passing of the Act. 

The only amount of light which could be claimed by prescription or by length 
of enjoyment, without an actual grant, (before the passing of the Act),_ 
was such an amount as would reasonably be necessary for the con- 
venient and comfor;iable habitation of the house. 3 B.L.R. (CO.), 18. S< 

(4) Extent of easement of light and air under the Limitation Act. 

The obstruction to the easement of light and air, not based on express grant,, 
to be actionable under the Liimitation Acts, must be such as to render 
the house unfit for the ordinary purposes of calculation or business. 
14 C. 839. T 

(5) Change of building will not dlYest right to light and air if the new building 
only receiYes the accustomed light. 

No alteration in the plane of a building by advancing or setting back the build- 
ing will destroy the right to light and air, so long as the owner of the 
dominant tenement can show that he is using, through the new 
apertures in the wall of the new building, the same, or a substantial 
part of the same, light which passed through the old apertures to the^ 
old building. 7 Bom. L.R. 73. U 

(6) Extent of easement— Suit for injunction. 

Where the defendant's house, as so far built, does, or will, if its erection is^ 
proceeded with, obstruct the right which a weaving establishment 
has been in the habit of receiving for the last 50 years and more, and 
render the weaving more difficult, the plaintiff will be entitled for th& 
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2.—** right,. to light and air.'* -{Conchided). 

demolition of the portion built, which obstructs the light, and for an 
injunction restraining the defendant from raising his house any higher. 
3 A.W.N. 256. Y 

3, -" imposed by — a non'teslamentary instrument.'' 
<1) Easement giYen by grant— mode of enjoyment to be gathered from the agent. 

Where a grant of a rijfht to take water from the defendant's well was given to 
the plaintiff by his sale deed, the mode of enjoying the right must be 
gathered from the grant. 6 Bom. L.R. 287. W 

4.^*' right to pollute air J' 
<1) Right to discharge smoke through smoke holes recognized by this section. 

This clause recognises expressly the right to pollute air as a right capable of 
being acquired by prescription. Both this and S. 4 are therefore 
wide enough to include an easement to discharge smoke through holes 
in a wall over a neighbour's land. Such a right can be acquired by 
prescription. 22 B. 831. X 

<2) Extent of quasi easements. 

See 14 0. 839 at p. 35, supra, (T). 

5.— "any other prescriptive right." 
(1) Easement of right of support— Alteration in the manner of enjoyment. 

A person having the right of support to his beams from the wall of his neigh- 
bour has no right to alter the position of the beams and to insert 
the beams in another part of the neighbour's wall. 2^1 P.R. 1877. Y 

29. The dominant owner cannot, by merely altering or adding 
Increase of ease- *^ ^"^^ dominant heritage, substantially increase 
ijaent . an easement . (i) 

Where an easement has been granted or bequeathed so that its 
extent shall be proportionate to the extent of the dominant heritage, 
if the dominant heritage is increased by alluvion, the easement is 
proportionately increased, and if the dominant heritage is diminished 
by diluvion, the easement is proportionately diminished. 

Save as aforesaid, no easement is affected by any change in the 
extent of the dominant or the servient heritage. 

Illustrations. 

(a) A, the owner of a mill, has acquired a prescriptive right to divert to his mill 
part of the water of a stream. A alters the machinery of his mill. He cannot thereby 
increase his right to divert water. 

(6) A has acquired an easement to pollute a stream by carrying on a manufacture 
on its banks by which a certain quantity of foul matter is discharged into it. A extends 
his works and thereby increases the quantity discharged. He is responsible to the lower 
riparian owners foe injury done by such increase. 

(c) A, as the owner of a farm, has a right to take, for the purpose of manuring his 
farm, leaves which have fallen from the trees on B's land. A buys a field and unites it 
to his farm. A is not thereby entitled to take leaves to manure this field. 
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(Note). 

l.—**Tbe dominant owner cannot by altering increase an easement " 

(1) Obstruction of light and air to enlarged windows, not actionable. 

Where the servient owner did not in any way diminish the right of light and 
air to window of the dominant owner by building a balcony, the domi- 
nant owner would not be entitled to any relief if the balcony obstructed 
the light and air to such windows enlarged subsequently. 99 P.E. 
1876. Z 

30. Where a dominant heritage is divided between two or more 
^ ^.,. ^ , . persons, the easement becomes annexed to each of 

Partition of domi- \ ^ ^ 

nant heritage. the shares, but not SO as to mcrease substantially 

the burden on the servient heritage : provided that 
such annexation is consistent with the terms of the instrument, 
decree or revenue proceeding (if any) under which the division was 
made, and in the case of prescriptive rights, with the user during 
the prescriptive period. 

Illustrations. 

(a) A house to which a right of way by a particular path is annexed is divided into 
two parts, one of which is granted to A, the other to B, Each is entitled, in respect of 
his part, to a right of way by the same path. 

(6) A house to which is annexed the right of drawing water from a well to tJi© 
extent of fifty buckets a day is divided into two distinct heritages, one of which is 
granted to A, the other to B. A and B are each entitled, in respect of his heritage, 
to draw from the well fifty buckets a day ; but the amount drawn by both must not exceed 
fifty buckets a day. 

(c) A, having in respect of his house an easement of light, divides the house into 
three distinct heritages. Each of these continues to have the right to have its windows 
unobstructed. 

31. In the case of excessive user of an easement, the servient 
Ob t* tion ^w^^^^' may, without prejudice to an}' other 

in case of excessive remedies to which he may be entitled, obstruct the 
^^®^' user, but only on the servient heritage : provided 

that such user cannot be obstructed when the obstruction would 
interfere with the lawful enjoyment of the easement. 

Illustration . 

A, having a right to the free passage over B's land of light to four windows six fee 
bv four, increases their size and number. It is impossible to obstruct the passage of light 
to the new windows without also obstructing the passage of light to the ancient windows. 
B cannot obstruct the excessive user. 

CHAPTER IV. 

The Disturbance of Easements. 
^. ^, , 32. The owner or occupier of the dominant 

Right to enjoy- ... . 

ment without dis- heritage is entitled to enjoyigitiAey easemefib 
turbance. without disturbance (i) by any other person. 
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Illustration, 
A, as owner of a house, has a right of way over B's land. C unlawfully enters on Wa 
land, and obstructs A in his right of way. A may sue C for compensation, not for the 
«ntry, but for the obstruction. 

(Notes). 

/.— " The owner or occupier — entitled to enjoy tiie easement 
wit is out disturbance.'' 

ll) Disturbance of easement— Nature of relief to be awarded. 

As an easement is a limiting right or a right in alien o solo, the relief awarded 
should certainly be not more extensive than what is necessary to its 
beneficial enjoyment. 11 M. 16. A 

A.— Disturbance of easements of ris:hts of way, 6lc. 

(1) Right of way— Extent to which it can be claimed. 

A person who has a right of way cannot claim anything more than that the 
reasonable exercise of his right shall not be obstructed. 1 C.L.R. 425. B 

(2) Infringement of a right of way is a continuous wrong. 

The infringement of a right of way is a continuous wrong, giving rise to a cause 
of action de die in diem, under S. 23 of the Limitation Act of 1877, 
notwithstanding the fact that the plaintiff presses his claim both under 
S. 26 of the Act, as also upon a previous decree, which gave him a 
title to the right of way. 1 C.W.N. 96. C 

(3) Right of way not consistent with a claim to ownership. 

A claim to ownership of land is quite inconsistent with a claim of a right of 
way over it. 1 C. 422^25 W.R. 22S. D 

(4) Right of way— Abatement of obstruction by dominant owner. 

A person who has a right of way was held to have the right of pulling down 
a wall erected to exclude him from the way. 7 C. 665. E 

<5) Obstruction to a public thoroughfare — Special damage must be proved— 
English and Indian Law. 

The rule of English Law, that a man who may have committed some public 
injury, shall not be harassed by innumerable actions, by persons 
who have not sustained any special damage, embodies an equitable 
doctrine and should be enforced in India, in whose Courts the rule of 
equity and good conscience is applied. 9 M. 463. F 

(6) Special damage must be proved to sustain an action for injury caused by 
obstruction to public road. 

(a) A person will be entitled to sue in a Civil Court for an obstruction to a 
public road, only if he proves particular personal damage in addition 
to the general inconvenience to the public. 134 P.R. 1882. G 

(h) A person will be entitled to use for an infringement of a public right only 
on proof of special damage, differing not merely in degree, but in 
kind, from that sustained by the rest of the public. 10 P.R. 1878. H 

(c) In order to sustain an action for the removal of an obstruction in a public 
street, it is necessary for the plaintiffs to show, not merely that the 
damage he suffers is greater in degree or frequency than that suffered 
by the rest of the public, but that it is different in kind. 4 P.R. 
1895. I 



S. 32] Act ¥ of 1882 (indian basements act). 95 

A. ---Disturbance of easements of rights of way, 6ic.^(Continued), 

<7) But the inhabitants of a yillage may maintain an action if the injnry be 
pecaliar to them. 

Injury caused to the plaintiffs (inhabitants of a village), by the obstruction of a 
public way, leading from the village, where they lived, to that in which 
they had their fields and pasture, was held to be peculiar to them and 
to their calling, so as to entitle them to bring an action for the 
removal of the obstruction. 22 C. 551. J 

<8) In case of obstruction to a private right of way no special damage need be 
proved. 

In a suit where a right of way is claimed, which is not a right of way by the 
public, but a private right of way, as an easement or right by pre- 
scription, the question as to whether there has or has not been proof of 
special damage is immaterial. 6 C.W.N. 197. K 

<9) Road open only to a section of the community is not public road. 

Where there is a road, the privilege to use which is enjoyed only by one 
particular section of the community, it is not right to say that the 
road is a public one. 25 W.R. 233. L 

(10) Suit for a declaration of right of way by a public road will not lie. 

A suit for a declaration of a right of way by a public road will not lie, where 
there is no allegation of special injury or inconvenience to the plaintiff. 
7 B.L.R. 184. M 

(11) Public way— Right of using it for purposes of carrying corpse. 

Where a way is a public way, all persons are entitled to a lawful use of it. 
Except when danger to the public health is occasioned, the conveyance 
of a corpse along a public way is not an unlawful use of the way, 
7 M. 49. N 

(12) Public way— Powers of Magistrate under S. 532, Crim. Pro. Code (1873). 

A Magistrate will not be justified under S. 532 of the Crim. Pro. Code (1872) to 
prohibit the lawful use of a public way to any class of persons, except 
under special circumstances. 7 M. 49. 

<13) S. 532, Crim. Pro. Code, empowers Magistrate to act only in cases where the 
way is a public way. 

S. 532 of the Criminal Procedure Code authorizes a Magistrate to exercise the 
jurisdiction it confers when the way is a public way and not when the 
way is not open to the use of the public. 4 M. 121 (123). P 

(14) Right of way— Power of Magistrate under S. 532, Crim. Pro. Code (1872). 

S. 532 of the Crim. Pro. Code (1872) empowers a Magistrate to prevent arbitrary 
interruptions, by any person, of right actually enjoyed, which have 
been exercised, by the public, or a person, or a class of persons. 
5C. 194 = 4 C.L.R. 324. Q 

(15) Obstruction to a right of way— Magistrate's Jurisdiction— Crim. Pro. Code, 
S. 320. 

A Magistrate was bound, under S. 820 of the Code of Crim. Procedure of 1861, 
to investigate a case in which the complainant alleged that his right of 
way had been interfered with, and ought not to refer the complainant 
to a Civil Court- 14 W.I^. (Cr), 28. R 
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A.— Disturbance of easements of rights of way, 6ic,— (Concluded) 

(16) Obstraction to a public road— Jupisdiction of Civil and Criminal Courts. 

(a) Any question as to the opening or closing of a public road belongs to the 

Criminal, and not to the Oivil, Court, and such questions can only be 
inquired into in a Civil Court as auxiliary to the question whether or 
not any damage has been done to the plaintiff. 7 B.L.R. 184. 8 

(b) A Civil Court has no jurisdiction to enquire into a public right 2?er se ; but 

as auxiliary to an enquiry whether a person has been injured in his 
private capacity, it may enter upon such enquiry. 12 W.R. 199. T 

(17) Obstruction to a public road— Jurisdiction of Criininal Court and Civil Court 
—Defendant's right to object after decree. 

Where a suit has been entertained by a Civil Count and a decree has been 
awarded, it ought to be presumed that the plaintiff has a right to 
bring the suit in the Civil Court, and the defendant cannot object, at 
that stage, that the suit is not cognizable by Civil Court. 24 W.R. 418. U 

(18) Obstruction to a public thoroughfare— Abatement by Civil suit. 

Neither the provision in the Crim. Pro. Code for the removal of obstructions 
in public thoroughfare, nor the fact that a private person may be 
entitled to damages therefor, would interfere, in case of special damage 
with the plaintiff's right to have the nuisance abated by a civil suit. 
3 0. 20 (P.B.) V 

(19) Right of way, whether immoveable property under S. 15 of Act XIY of 1859. 

A right of way is not immoveable property within the meaning of S. 15 of Act 
XIV of 1859. 17 W.R. 70. W 

(20) Easement of way, whether immoveable property under S. 9, Sp. Relief Act. 

An easement ,of way is not *♦ immoveable property" within the meaning of S. 9 
of the Specific Relief Act. 23 B. 673. X 

(21) Right to hold a hat is not Immoveable property under S. 9, Specific Relief Act. 

A mere right to hold a haty the possession of which is held, by collecting tolls 
and rents, is not an immoveable property under S. 9 of the Specific 
Relief Act. 29 C. 614. Y 

B. —Disturbance to easements of ferry, Sic. 

(1) Right of fer?y is immoveable property under S. 9 of the Specific Relief Act. 

Aright of ferry is immoveable property or an interest therein within the mean- 
ing of 8. 9 of the Specific Relief Act. 13 M. 54. Z 

(2) In 12 B. 221 right of fishery was heldlto be immoveable property under S. 9 of 
the Specific Relief Act. 

A right to fish to the exclusion of others from a particular part of the sea 
is what is termed a " common of fishery," and comes under the 
denomination of immoveable property contemplated by S. 9 of the 
Specific Relief Act. 12 B. 221. A 

(3) But held not to be immoveable property under S. 9, Specific Relief Act. 

A suit for the possession of a right to fish in a Khal, the soil of which does not 
belong to the plaintiff, does not come within the provisions of S. (> 
of the Specific Relief Act. A dispute as regards a right of fishery does 
not amount to a dispossession from any immoveable property under 
8. 9 of the Specific Relief Act. 18 C. 80. E 
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B.— Disturbance to easements of ferry, 6ic.— (Concluded). 

(4) In 19 C. the matter was referred to the Full Bench which decided that it was« 
not immoYeable property. 

A suit for the possession of a right of fishery in a pond, the soil of which pond^ 
does not belong to the plaintiff does not come within the provision of 
S. 9 of the Specific Relief Act. So, a person who has for a time exer- 
cised the exclusive right of fishing in water which covers the land 
which does not belong to him, and who is forcibly prevented from 
fishing in such water cannot maintain an action tor such prevention, 
under S. 9 of the Act. 19 C. 544 (P.B.) C 

C— Disturbance to easements of ii£:ht and air. 

(1) Access of light and air not acquired as an easement— Obstruction with the: 
permission oi the adjoining owner. 

Where a right to light and air has not ripened into an easement, a person who 
has received permission from the owner of the land adjoining the 
windows may obstruct the right, and no action lies against him. 
19 A. 153 = 17 A.W.N. 22. 

(2) Obstruction to light— not actionable unless the easement haa been fully? 
acquired. 

Where the owner of the adjoining land or some other person acting with his 
permission, obstructs the light flowing to the plaintiff's laud, the 
plaintiff cannot have any action unless he has acquired an easement.. 
19 A. 153-=17 A.W.N. 22. D 

(3) Doorway used for light and air cannot be used as a means to acquire an ease- 
ment of drainage. 

Where a doorway is used as a means of getting air and light, without inter- 
fering with the privacy of the neighbours, the owner is entitled to 
keep it open ; but he will not be entitled to use it as a means of a 
getting an easement, in the shape of a drain over the neighbour's 
land. 25 W.R. 221. E. 

(4) Easement of light— Extent of the right. 

See 20 B. 788 under S. 27, supra, 

(5) Access of light and air not enjoyed as easement— Obstruction by a n:ere wrong- 
doer. 

It is not necessary for the plaintiff, who received ligfet through a window in his 
wall, openinjjf on a piece of vacant ground, the property of Govern- 
ment, to establish his prescriptive right against the defendant, who 
was a wrong-doer ; and the mere fact of the plaintiff's enjoyment was 
sufficient to entitle him to an injunction. 5 M.L.J. 24. F' 

(G) Obstruction to ancient light not justified by existence of other windows. 

Ancient lights cannot be obstructed by a party owning the neighbouring land 
by building on it. so as to obstruct the light and air always enjoyed, 
even though the party complaining has other windows on another side 
of his premises. 3 W.R. 29. G 

(7) Construction of an upper story— Neighbour raising a wall-Right of action. 

A person, who builds an upper story to his house, overlooking the inner 
apartments of the defendant, cannot complain, if the defendant th^^- 
upon builds a wall depriving the plaintiff of light and air, as he is 
the first and greater wrong-doer. 5 W.R. 208. H 
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D.— Disturbance to easements of drainage, support, Ac* 

XI) Party-wall— Insertion of beams— when actionable. 

Where one of the owners of a party-wall, in constructing his house, inserts 
beams and pillars into the wall, the other owner has a right to com- 
plain, only if the alleged acts amount to his ouster or to a destruction 
of the party- wall. 6 Bom. L.R. 682. I 

(2) Obstruction to a tidal stream— When actionable without proof of actual 
damage. 

Where the defendant encroached on the bed of a tidal and navigable river, 
which was the soil of the Government, without causing any sensible 
injury to the plaintiff, an owner on one side of the river, it was held 
that the plaintiff is not entitled to sue. But the case would have been 
different if the claim of the defendant was based on a right of easement, 
where any change in the accustomed flow of water would be actionable 
without proof of actual damage, immediate or even probable. 
5 C.L.R. 97 (P.C.)=6 I, A. 190. J 

«<3) Right to discharge water on neighbour's roof— Extent of the right. 

See 20 B. 788 under S. 27, supra, 

4(4) Discharge of drainage upon lower adjoining lands. 

There is a well-recognised servitude of lower lands to receive the natural 
drainage of adjoining land on a higher level. Where such waters from 
the plaintiff's land have been accustomed to escape in a particular 
direction and in certain separate passages across the defendant's land, 
the defendant cannot now do anything which would interfere with the 
plaintiff's right in this respect. 10 C.L.R. 396=8 C. 468. K 

((5) Easement of drainage— Access to the highway— Obstruction by Municipality. 

Where a Municipality closed a portion of a highway without providing adequately 
for the plaintiff's drainage and his access to the highway, relief 
may be granted to the plaintiff . There is nothing in Act XV of 1873 
(North- Western Provinces and Oudh Municipalities), which debars the 
civil Courts, from entertaining suits, and giving relief, in respect of 
any civil right which may be shown to have been infringed, by the 
exercise by the Municipality of its powers under that Act. 1 A. 557 
(560). L 

33. The owner of any interest in the dominant heritage, or the 
Suit for disturb- occupier of such heritage, may institute a suit for 
ance of easement, compensation for the disturbance of the ease- 
ment (1^, or of any right accessory thereto ; provided that the dis- 
turbance has actually caused substantial damage (2) to the plaintiff. 

Explanation I. — The doing of any act likely to injure the 
plaintiff by affecting the evidence of the easement, or by materially 
diminishing the value of the dominant heritage, is substantial 
damage within the meaning of this section and section 34. 

Explanation II. (3) — Where the easement disturbed is a right 
to the free passage of light passing to the openings in a house, no 
tdamage is substantial within the meaning of this section, unless it 
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falls within the First Explanation, or interferes materially with the 
physical comfort of the plaintiff, or prevents him from carrying on 
his accustomed business in the dominant heritage as beneficially as 
he had done previous to instituting the suit. 

Explanation HI, (^) — Where the easement disturbed is a right 
to the free passage of air to the openings in a house, damage is sub- 
stantial within the meaning of this section if it interferes materially 
with the physical comfort of the plaintiff, though it is not injurious 
to his health. 

Illustrations. 

(a) A places a permanent obstruction in a path over which B, as tenant of C's 
house, has a right of way. This is substantial damage to C, for it may affect the 
evidence of his reversionary right to the easement. 

(h) A, as owner of a house, has a right to walk along one side of B's house. B 
builds a verandah overhanging the way about ten feet from the ground, and so as 
not to oacasion any inconvenience to foot-passengers using the way. This is not 
substantial damage to A* 

(Notes). 

I.—'* suit for compensation for the disturbance of easement,'* 

<1) Disturbance, meaning of— English Law. 

The term disturbance is a term possessing a special legal significance in 
English Law, and means an illegal obstruction, for which, if done, a 
suit will lie. 7 Bom. L.R. 825 (828). M 

{2) Obstruction to the use of water— Suit may be maintained without asserting 
proprietory right. 

A person may sue for damages for obstruction in the exercise of a right of 
usucapio over water, without asserting any proprietory right over the 
tank. 1 N.W.P. 22. N 

■(3) Disturbance of easements of light and air. 

See under Expls. II and III, infra. 

<4) Suit for disturbance of easements of privacy. 

See under Expls. II and III, infra, 

<5) Suit for disturbance of easements of water. 

See under Expls. II and III, infra. 

<6) Suits for disturbance of easements of way, ^c. 

See under Expls. II and III, infra. 

(7) Nature of relief to be awarded in case of disturbance of easement. 

As an easement is a limiting right or a right in alieno solo^ the relief awarded 
should certainly not be more than what is necessary for its beneficial 
enjoyment. 11 M. 16 (19). 

<8) Suit for disturbance of ancient light and air — Jurisdictional value. 

The value of a suit for the purpose of jurisdiction, for an injunction against 
the defendant to remove an obstruction to ancient light and aicQo 
a window, is the difference between the value of the room if the window 
is blocked up and the value if it is not blocked up. 52 P.R. 1887. P 
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I.—" suit for compensation for the disturbance of easement.''— {Co. ^eluded). 

(9) Refusal of relief on the ground that obstruction to easement was a new caset 

raised in appeal. 

Where the plaintiff, having proved his right of way over khadki, complained 
of obstruction to that right, the appellate Court, will be acting wronglj' 
and too technically in refusing relief to the plaintiff, on the ground, 
that the plea of easement was a new case, not having been raised 
either in the plaint or in the issues. P.J. (1S97), 270. Q 

(10) Obstruction to a water course is a continuous wrong— Cause of action accrues 

de die in diem. 

(a) An obstruction to a water course, being a continuout? act of wrong, as to 
which the cause of action accrues de die in diem^ a suit, complaining 
of such obstruction, would not be barred, even though brought after 
more than two years from the date of obstruction. 6 C. 394 (P.C.^ 
= 1 1. A. 240 = 7 C.L.R. 529. R 

(6) A lower riparian proprietor's obstructing the flow of drainage water from an 
upper riparian proprietor's land is a continuous wrong, giving rise to a 
continual cause of action from day to day as long as the obstruction 
continues. 1 M. 335. S 

(c) The diversion of a water-course is a continuous wrong giving rise to a 
cause of action from day to day as long as the diversion continues. 
5 M.H.C. 6. T 

(11) Obstruction to egress of rain water on defendant's land is a continuous wrong. 

An obstruction caused to the immemorial egress of rain water from plaintifi's 
house through a drain on the defendant's land is an instance of a 
continuous wrong. 6 B. 20. U 

(VI) So also an infringement of a right of way is a continuous wrong. 

1 C.W.N. 96. 

(13) Right of ferry, violation of— continuous wrong. 

The violation of a right of ferry is a continuous wrong. 18 C. 652. Y 

(14) Continued user of easement causing injury to servient tenement— Continuous 
wrong. 

Injury to the servient tenement, accruing from a continued user of an ease- 
ment, is a continuous wrong, giving rise to a continual cause of action 
every time the injury is caused. 7 N.W.P. 293. W 

(15) Subsidence of land by the act of the defendant— Fresh cause of action for each 
subsidence. 

See 18 G. 91 (96) under S. 34. 

(16) Interference with flow of water— Limitation— Act XIY of 1859. 

A suit to recover damages caused by the interference with the plaintiff's right 
to the flow of water from a canal must be brought within six years, if 
the plaintiff, at the time of the suit, is in possession of such right. If 
not, the period of limitation is twelve years. 3 M.H.C. 111. X 

2. — " substantial damage* * 
(1) Act done by many may cause substantia] damage though, if done by one, it 

may not do so. Digitized by GoOglc 

An act which might be no nuisance if done by one may become a serious 
nuisance, causing substantial damage, if done by many. 7 C. 665. Y 
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2.—** substantial damage, ' '—{Comlitded), 

(2; Threatened damage is no substantial damage— Damages cannot be awarded. 

(a) Where a person threatens to invade another person's right, damages 
cannot be assessed as they cannot be ascertained. 5 Bom. L.K. 446. Z 

{b) Thus a person will not be entitled to sue for the removal of trees, planted 
on the defendant's land, on the ground, that they will interfere with 
his enjoyment of the property, if they are allowed to grow. Until 
the plaintiff's enjoyment is directly and immediately interfered with, 
the defendant has the right to grow trees on his own land. 6 A. 369 = 
3 A.W.N. 58. A 

(c) Threatened injury to an easement— Whether damages awardable— English and 
Indian Law. See 13 B. 262 and 18 B. 474, under S. 35, hifra. 

(3) ProspectiYe damage cannot be ground for granting permanent injunction. 

Where the alleged damage to an easement is merely prospective, but not actual, 
the plaintiff will not be entitled to a permanent injunction. 22 P.R. 
1888. B 

(4) Invasion of privacy— Substantial damage. 

Where the defendant opened certain apertures towarcjs the plaintiff's house, 
which was already overlooked by the defendant's house in several 
places, held that there was a substantial and material invasion of the 
right of privacy. 4 A.L.J. 445. C 

3,—BxpL II—** Where easement disturbed is. ...right to light" 
4,—Expl. III—**Where easement disturbed is. . ..right, ...to air. " 

(1) Obstruction to light and air, in order to be actionable, must cause positive 
discomfort. 

(a) To constitute an actionable obstruction of ancient lights and unrestricte<J 
flow of air, it is not enough that the light is less than before and the 
plaintiff enjoys a less flow of air. The test is whether the obstruction 
complained of is a nuisance. 9 C.W.N. 548. D 

{b) An obstruction to light and air is not actionable, if it leaves suflicient light 
and air for the convenient habitation of the room. 2 C.L.R. 377 
(380). E 

(c) To constitute an obstruction of light by the defendant, actionable, there 

must be a substantial privation of light, so as to render the 
occupation of the plaintiff's house uncomfortable, according to the 
ordinary notions of mankind, and it is not enough that the light is 
less than before. 7 Bom. L.R. 73 (76). F 

(d) In England an aperture is made for light. In this country the object is 

precisely the reverse, viz., to get as much air as possible and to exclude 
the superfluous light. But, following the decision in Bagram v. 
Khettranath Karfonnah it was decided that an obstruction to air to 
be actionable must amount to nuisance or be injurious to health. 
15 B.L.R. 361. G 

(e) Extent of ancient light— when does obstruction to light become actionable. 

See 3 B.L.R. 18 and 14 C. 839, under S. 28, supra. 

(2) But actual damage need not be proved. 

Where a plaintiff is claiming relief, upon the ground that his prescriptive right 
to the passage of light and air to a certain window has been interfered 
with, it is enough to show that the right has, in fact, been interfered 
with. The plaintiff is not obliged to go further and show that he has 
suffered actual damage thereby. A.W.N. (1907), 175. H 
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3.—Bxpl, II—" Where easement disturbed is. . ..riglBt to light'*— {Concluded), 
4,—Expt, III—** Where easement disturbed is. . ..right.. to air.''— [Concluded), 

(3) Test of comfopt must be in referenoe to the present state of the property. 

For the purpose of applying the test of the plaintiff's physical comfort in 
relation to the access of light and air to his house, the Court must 
look to the state of the property as it is, and not as it was, ot as it 
may be. It is a present fact uninfluenced by past history or future 
fate, 7 Bom. L.R. 825 (829). I 

(4) But in another case it was held that a future possible use also may be 

considered. 

Regard must be had, not merely to present, but also to the future possible use 
of property, in considering the amount of injury caused to a person by 
the obstruction to his ancienii light. P.J. (1895), 272. J 

(5) Interference with ancient light and air is prima facie a serious injury. 

An interference with the access of light and air to a window of a dwelling house 
is prima facie an injury of a serious character, and the access of air in 
this country is hardly of less importance than that of light. 8 B. 95. K 

(6) Surrender of one of several sources of light— Effect. 

Where a plaintiff, having several sources of light, does anything permanent so 
as to materially interfere with any one of them, and to considerably 
diminish the light coming therefrom, his act will be treated as 
equivalent to a surrender of his right, and the question of material 
diminution of comfort must be determined as if that light still sub- 
stantially exists. To determine the question of physical comfort by the 
light of such diminution, caused by the plaintiff's own act, would be to 
impose a greater burden on the servient heritage than it is liable to 
according to law. 7 Bom. L.R. 352. L 

(7) Obstruction to an enjoyment of light and air, not amounting to a prescriptive 

right, by a wrong doer. 

See 5 M.L.J. 24, under S. 32, supra. 

(8) Obstruction to light and air not amounting to a prescriptive right by owner of 

adjoining land or with his permission. 
See 19 A. 153, under S. 32, supra. 

(9) Suit for disturbance of easement of light. 

See 7 Bom. L.R. 352, under S. 28, supra. 

(10) Extent of easement of light and air— Suit for disturbance of light and air. 

See 29 B. 157, under 8. 28, supra. 

34. The removal of the means of support to which a dominant 

„,, , owner is entitled does not give rise to a right to 

When cause of ac- ^ ^ ° 

tion arises or remo- recover compensation unless and until substantial 
vai of support. damage is actually sustained. 

(Note). 

Subsidence of land by the defendant's act— Fresh cause of action for each 
subsidence. 

A subsidence of land, attributable either to the act or default of the defendant » 
is itself an interference with the plaintiff's enjoyment of his own 
property, and as such constitutes the plaintiff's cause of action , the 
right to sue accrues upon the happening of a damage by reason of the 
subsidence arising from the defendant's Act. For each subsequent 
damage caused by a fresh subsidence, a fresh cause of action accrues. 
18 C. 91 (96). M 
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35. Subject to the provisions of the Specific Kelief Act, 1877, 
sections 52 to 57 (both inclusive), an injunc:tion 
straiiTdisfcurbance^" ^^J ^^ granted to restrain the disturbance of an 
easement — 

{a) if the easement is actually disturbed, (i) — when compensa- 
tion for such disturbance might be recovered under this chapter ; 

(b) if the disturbance is only threatened or intended C^) —when 
the act threatened or intended must necessarily, if performed,, 
disturb the easement. 

(:^oteB). 

I— "Injunction may be granted.. ..(a) if tlie easement is.. ..disturbed.'' 

INJUNCTIONS. 

(A)— NATURE AND OBJECT OE— 

(B— RULES REGULATING THE GRANT OE INJUNC- 
TIONS— 

{a) IN CASES OF INVASION OF RIGHT TO LIGHT AND AIR. 

(6) RIGHT OF WAY. 

(c) RIGHT OF PRIVACY. 

{d) RIGHT OF DRAINAGE, &c. 

(O— JURISDICTION AS TO, AND ENFORCEABILITY 
OF, INJUNCTIONS. 

(A)— NATURE AND OBJECT OF INJUNCTIONS. 

(1) Injunctions are either prohibitory or mandatory. 

Injunctions are either prohibitory or mandatory. The former puts a stop to 
something in progress, by forbidding future action ; the latter conveys 
an order to undo that which has been done. 3 N.L,R. 114 (117). N 

(2) Interim injunctions may sometimes be granted. 

In a suit brought by the plaintiff, to obtain an injunction, to restrain the defen- 
dant, from constructing a building, so as to cause obstruction to the 
ancient light of the plaintiff, the Court granted an interim injunction, 
from further proceeding with the building, upon the terms of the 
plaintiff submitting to obey any order the Court might make as to 
loss or damage, that might be caused to the defendant by making 
such order. 8 B.H.C. (O.C), 181. O 

(3) Object of mandatory injunction. 

The object of a mandatory injunction is to restore things to their original con- 
ditions, and not to create a new state of things. Hence, a defendant 
who has made a roof which interferes with the privacy of the plain- 
tiff's house cannot be ordered to erect a wall on the roof so as to 
prevent a view of the plaintiff's house being had from the roof. 
1 A.L.J. 118. P 
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/.— " Injunction may be granted — (a) it tlte easement is — 
disturbed.'' — {Continued). 

(A)— NATUBE AND OBJP]CT OF INJUNCTIONS.-(Con^^.). 

^(4) Injunction does not run with the land. 

An injunction does not run with the land. Hence, if the property, regarding 

which an injunction is granted, is sold in execution of a decree, the 

vendee thereof cannot be made amenable to the injunction. 3 Bora. 

L.R. 564. Q 

t{5) Grant of inJunotion—Matter of discretion— English and Indian Law. 

Both in India and in England, the granting of injunctions is always a matter 
for the discretion of the Court in every case. Where the discretion has 
been properly exercised and is supported by valid reason , a Court of 
appeal will ordinarily refuse to interfere. But, where a mandatory 
injunction is issued, arbitrarily, appellate interference, even in second 
appeal, is not only justifiable but legally necessary. 3 N.L.R. 114 
(120). R 

«(6) Right to obtain injunction— Specific Relief Act, S. 54— English and Indian Law. 

The rule laid down in the Specific Relief Act and this Act differs from the rule 
obtaining in English law. According to the law in England, the right to 
an injunction is prima facie a right to which a plaintiff is entitled on 
proof that material injury has been sustained, provided that no 
circumstances are disclosed to deprive him of that right ; whereas under 
the Indian case an injunction is not to be given when the remedy in 
damages is considered to be adequate. 22 M. 251. S 

^<7) Indian Statute Law on injunctions follows the English precedents. 

The whole law of relief by injunction is a creation of equity, and in England, 
until the Judicature Act, 1875, was practically exercised only by the 
Court of Chancery. In India, the granting of in junctions is regulated 
by Ss. 54 and 55 of the Specific Relief Act. These sections have never 
been understood as introducing new principles of law into India, but 
rather as an attempt to express the rules, acted upon by the Courts of 
Equity in England. 3 N.L.R. 114. T 

(8) Easement not affected by change in dominant or servient heritage— Indian and 
English Law. 

The Indian Statute follows English Law in the rule that, with specified excep- 
tions, no easement is affected by any change in the extent of the 
dominant or servient heritage. 3 N.L.R. 114. U 

v(9) Injunction may be granted when substantial injury is caused. 

It was never the intention of the Legislature that a man should not get an 
injunction, unless the property would be practically destroyed, if the 
injunction were not granted. It is enough, to grant the injunction, 
that substantial injury to the plaintiff's right was caused. 19 A. 259 
(261) = 17 A.W.N. 43. Y 

'(10) Substantial injury indicates something more than mere obstruction. 

In order that an injunction may issue for a disturbance of easement, there 
must be an apprehension of something more than a mere obstruction. 
7 Bom. L.R. 825. W 

<(11) Continuing actionable nuisance— Overhanging trees— Mandatory injunction. 

A mandatory injunction, is ordinarily, the proper remedy in cases of continuing 
actionable nuisance such as branches overhanging and roots penetsat- 
ing into adjoining land. 31 C. 944 = 8 C.W.N. 710. X 
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J,-—" injunction may be granted., (a) if iise easement is.. disturbed.''— (Ctd.) 

(A)-NATUEE AND OBJECT OF INJUNCTIONS.— (Con^im^ejd). 

<12) Injunctions granted by the lower Court— Burden of proof on appeal— Improper 
exercise of discretion to be proved. 

Where a lower Court has exercised a discretion in granting an injunction, the 
party affected by the injunction ought, in order to succeed, to show in 
appeal, that the lower Court wrongly exercised its discretion. 
12 A. 436=10 A.W.N. 95 (F.B.). Y 

^13) Injunction cannot be refused on the ground that it would offend the religious 
feelings of a people. 

Where certain branches of a pipa] tree, belonging to a temple, overhung the 
plaintiff's property, the plaintiff is entitled to an injunction restrain- 
ing the defendant from obstructing him in cutting it ; and the fact, 
that the granting of an injunction would offend the religious feelings of 
a community, is immaterial. 24 A. 499aa20 A.W.N. 69. Z 

•^14) Suit for mandatory injunction may be maintained by one having a mere 
right of user. 

The Court may grant a mandatory injunction against a person, compelling 
him to remove a building erected by him on land over which he was 
not entitled to build by reason of the plaintiff's right of user over such 
land, though he is not entitled to proprietary possession of it. 
20 A. 845. A 

><I5) In a suit to establish ownership. Court cannot decide the question of easement 
over it. 

In a suit brought to establish a right of ownership, it is not competent to the 
Court to enter into and decide the question of the right to an ease- 
ment over the same. Where the plaintiff sued for restraining the 
defendant from obstructing him from raising a door across a lane, 
on the ground the lane was his exclusive property, the Court could 
not decide the question that both the plaintiff and the defendant 
have the right of easement over tbe lane, on plaintiff's failing to 
prove his ownership over the land. 2 M.L.J. 257 = 15 M. 489 (490). 
See also 2 B.H.C. (A.C.), 176. B 

^16) Injunction and damages may be granted in one suit. 

The decree of the lower Court granting a mandatory injunction for the removal 
of a building which obstructed the ancient lights of the plaintiff, 
together with damages for the injury already sustained, was confirmed 
by the High Court. 2 B. 133. See also 12 C. 323. C 

.{11) When damages instead of injunction may be given. 

(a) It may be stated as a good working rule that (1) if the injury to the plain- 
tiff's legal rights is small, (2) and is one which is capable of being 
estimated in money, (3j and which can be compensated adequately by 
a small money payment, (4) and the case is one in which it would be 
oppressive to the defendant to grant an injunction, then damages in 
substitution for an injunction may be given. In any instance, in 
which a case for injunction has been made out, if the plaintiff, by 
his acts or laches, has disentitled himself to the injunction, the 
Court may award damages. 3 N.L.R. 114 (127). D 

62 
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L^" iajunction may be granted,. (a) if the easement is.. disturbed,'' — (Ctd.) 

(A)— NATURE AND OBJECT OF imVNGTlONS.— (Continued). 

(6) In a case of obstruction to eaves, the judge, in order to decide whether 
damages or mandatory injunction is the proper remedy, must find the 
following issues : 

1. Has the plaintiff acquiesced in the defendant's building, or warned the 

defendant to desist from such building, and at what stage of the 
building operation was such warning given ? 

2. How soon after the plaintiff's eaves were removed, did the plaintiff take legal 

proceedings against the defendant ? 
8. Can the injury, caused to the plaintiff by the removal of his eaves, be 
adequately compensated by damages, and, if so, what damages should 
be awarded. 16 B. 533 (635). E 

(18) Where injupy to plaintiff is small, damages may be given instead of injunction.. 

Injunction was refused on the ground that the proved diminution of light and 
air was not such as to materially interfere with the comfort of thfr 
plaintiff in the enjoyment of the house, and only damages were awarded. 
13 B. 252. • F 

(19) Mandatory injunction may be refused if plaintiff be guilty of laches. 

(a) Though the plaintiff may be entitled to a mandatory injunction for the 

removal of a building, the Court would refuse to grant such relief, if 
the plaintiff be guilty of laches in bringing the suit. 20 A. 845. G 

(b) Where a plaintiff has not brought his suit or applied for an injunction at 

the earliest opportunity, but has waited till the building complained 
of by him 'had been completed, a mandatory injunction for the 
removal of the building so erected will not generally be granted. 
16 C. 252. H 

(c) The High Court declined to interfere with the decree of the lower Court 

refusing to grant a mandatory injunction, for the obstruction of light 
and air, based on the ground that compensation afforded adequate 
relief, and that the plaintiff was not entitled to injunction on account 
of his delay. 16 A. 69 (72). I 

(d) Prompt action on the part of the plaintiff is very essential, if injunction is 

the desired remedy. 18 B. 474. j 

(20) Notice given two days after completion of building, no laches. 

Where a plaintiff, entitled, as of right, to light and air through a window, sub- 
sequently enlarged it, and on the light thereto being interfered with 
by the defendant, gave him notice to remove the obstruction two days 
after the building had been completed, heldj that he had been guilty of 
no delay in taking steps to prevent the obstruction, and that he was 
entitled to a mandatory injunction requiring the defendant to remove 
it. 7 C. 458. K 

(21) Eaves projecting on plaintiff's land— Mandatory injunction. 

The Court refused to grant a mandatory injunction for the removal of eaves 
projecting on the plaintiff's land, when the suit was brought more 
than a year after the construction of the eaves. But an injunc- 
tion restraining the defendant from letting water through the eaves 
on plaintiff's land was granted. P.J. (1891), 287. L. 
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/.— " injuaciioa may be grmnted,.(a) if the easement is, .disturbed*' *^KCtd,) 

(A)_NATUKE AND OBJECT OF INJUNCTIONS.— (Con^iEwt^ed). 

(22) But where utility of the dominant heritage is Bubstantialiy lessened Injanction 
may be granted. 

Where a room, after fcbe obstruction caused to its light and air, could not b& 
as substantially useful as before, damages would noc be an adequate 
compensation and the Court would be justified in granting a perpetual 
injunction. 18 B. 647. M! 

{23) Obstruction of ancient lights— Delay in bringing a suit for injunction— Acquies- 
cence. 

The delay of a person, whose ancient light has been obstructed, in bringing a 
suit against the defendant for injunction, does not necessarily imply 
acquiescence. 2 B. 133. M. 

(24) But sometimes acquiescence may be inferred from conduct. 

The plaintiff, the dominant owner, in allowing the servient owner, to erect a- 
house on the pathway, over which he had an easement, and to enjoys 
it for seven years, was held disentitled to an injunction, as hi* 
conduct warranted 'an inference that he had acquiesced in it. 

10 w.R. 316. a 

(25) Mandatory injunction not granted when it would be much more oppressiYe 
to defendant than beneficial to defendant. 

(a) Where a person allows a structure, which obstructs his easement of light 
and air to be completed, the Court may not give a mandatory injunc- 
tion, in cases where, by granting a mandatory injunction, the 
injury to the defendant will be out of all comparison to the injury to- 
the plaintiff by the obstruction of his easement. 3 N.L.B. 114.. 
But see 2 B. 133 (139). P 

(h) In granting or withholding an injunction, the Courts should exercise a 
judicial discretion, and weigh the amount of substantial mischief,, 
done, or threatened to be done, to the plaintiff, and compare it with 
that which the injunction, if granted, would infiict upon the defendant. 
14 C. 189. [See 2 B. 133 (139)]. 9 

(c) Where the defendant, having built on his own ground a wall, obstructed 
the plaintiff's apertures for the egress of smoke and ingress of air, the^ 
Court considered that the making of corresponding apertures in the- 
wall of the defendant would suffice and that it was not necessary to^ 
pull down the wall. 6 W.R. 86. R 

(26) But the mere fact that defendant will suffer more by injunction Is no ground 
for refusing it. 

The mere fact, that the defendants will suffer more by the demolition of the- 
house than the plaintiff if he is allowed money compensation for the^ 
obstruction of light, is, except under special circumstances, no ground 
for depriving a plaintiff of the relief fco which he is otherwise legally or 
equitably entitled. 2 B. 133 (139). But see 3 N.L.R. 114 = 14 C. 189, 
6 W.R 86. a 

(27) Excessive enjoyment of easement— Injunction. 

It would be very dangerous to hold that any trifling excess in the exercise of a 
servitude should justify the pulling down of the building creating the 
excess. 6 M.H.C. 112. T 
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/•— " injunction may be granted, .(a) // /Ae easement is. .disturbed,*'— (C id.) 
(A)— NATUEE AND OBJECT OF INJUNCTIONS.— (ConcZi^6(i). 

^28) Mandatory injanction against a tpespasBep. 

A mandatory injunction cannot be granted, compelling a trespasser, to come on 
the land on which he had trespassed to remove an encroachment 
made thereon by him. 28 B. 20 (67). U 

<29) Mandatory injanction— Notice to defendant not to continue a building. 

Mere notice to the defendant, not to continue the erection of a building, which 
obstructs the plaintiff's ancient light, is not a ground for the granting 
of a mandatory injunction, when such notice is not followed by legal 
proceedings. 16 0.252. ' Y 

(B)— KI3LES re GKANTING OF INJUNCTIONS. 

{a)-'Qrant of injunction in case of the invasion of the right to light and air. 

(1) Obstruction to light and air— Mandatory injunction— Substantial loss of 
comfort to be proved. 

(a) Before granting a mandatory injunctioti for the removal of the obstruction 
to light and air, the Court must be satisfied that a substantial loss of 
comfort has been caused, and not a mere fanciful or visionary loss. 
138 P.L.E. 1902. W 

(6) Unless there is a substantial privation of light, sufficient to render the 
habitation of the house uncomfortable, or to prevent the plaintiff 
from carrying on his usual trade, as beneficially as before, no manda- 
tory injunction for the removal of obstruction to ancient light and 
air or even damages will be awarded. P.J. (1891), 302. X 

<c) A mandatory injunction for the removal of a wall, which obstructs the 
light and air to the plaintiff's house, will only be allowed, if the wall 
materially interferes with the comforts or convenience of the plaintiff, 
and if the plaintiff had protested against the new wall being built. 
10 B.H.C. 95. Y 

(d) To entitle the plaintiff to restrain the defendant from obstructing the 
access of light and air to the plaintiff's house, the obstruction must 
be such as to render the house unfit for the ordinary purposes of 
occupation or business, as the case may be. 14 C. 839. Z 

{e) In order to give a right of action for obstruction of an ancient light, there 
must be a substantial privation of light, sufficient to render the 
occupation of the house uncomfortable, or to prevent the plaintiff 
from carrying on his accustomed business on the premises, as bene- 
ficially as he had formerly done. This rule of English Law has 
furnished the model to S. 83 of the Easements Act. 3 N.L.R. 114. A 

{/) Thus where the building newly erected by the defendant was found to be 
such as to cause a substantial diminution of light and air to the 
plaintiff's premises, to such an extent as to prevent the plaintiffs 
from carrying on their usual jute business as beneficially as before, an 
injunction was granted for the removal of so much of the defendant's 
building as interfered with the plaintiff's right. 9 C.W.N. 543. B 

{g) Thus, also, where the defendant's newly built wall reduced the plaintiff's 
light to such an extent as to render the plaintiff's house perfectly 
useless for the manufacture of a certain kind of cloth, which he was 
carrying on for more than 20 years, held that the plaintiff was entitled 
to an injunction. 19 A. 259 = 17 A.W.N. 43. C 
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L—'* injunction may be granted,, (a) if tite easement is, , disturbed.' '—(Ctd,) 

(B)— RULES re GRANTING OF INJUNCTIONS.— (Con^mwd). 

(a)— Grant of injunction in case of the invasion of tlie riglit to liglit and 

air. — {Continved), 

(2) Warning given by plaintiff to defendant at an early stage to be considered in 
granting injunction. 

(a) The granting of an injunction, to remove a building, which obstructs 
ancient light and air, will depend on the warning given by the plaintiff » 
to the defendant, at the early stage of the building operation, not to 
build, and on the injury being a material one, not capable of being 
adequately compensated by damages. P.J. (1882), 63. D- 

(6) Where the defendant, by building an upper storey to his house, obstructed 
the ancient light and air to the plaintiff's upper storey, held that the 
plaintiff was entitled to a mandatory injunction, he having served a 
notice to the defendant, at the commencement of his operation, not to 
interfere with his rights. 2 P.R. 1893. E 

(c) Where, in spite of a notice, the defendant continued the building of his 
house, the Court granted a mandatory injunction directing the 
defendant to pull down so much of the building as caused injury to the 
plaintiff, as the injury caused was such that no pecuniary compen- 
sation could afford adequate relief. 2 6. 133. F 

(3) Ifiilf ul obstruction to light and air— Ground for mandatory injunction. 

Where any person, wilfully and intentionally, obstructs the ancient light and 
air, he is liable for the removal of the obstruction, and money damages 
will be no compensation. 4 W.R. 23. G 

(4) Covenant for quiet enjoyment— Obstruction to light and air. 

Where, by a deed of partition, the defendant expressly covenanted with the 
plaintiff, so far as his own acts were concerned, for quiet enjoyment,, 
the Court would be justified, except under special circumstances, in 
compelling the defendant to perform his part of the contract, viz,y 
to abstain from erecting a building which would obstruct the plain- 
tiff's light and air, without looking minutely into the nature and 
extent of the interference. 8 B.H.C. (O.C.), 181. H 

{5) Complete blocking up of window— Ground tor injunction. 

Where the plaintiff's window wa& taken possession of by the defendant with- 
out leave or license, as completely as if he had blocked it up alto- 
gether, it was held that damages could not afford adequate relief and 
ought not to be substituted for an injunction against the plaintiff's 
will. In such a case, if the obstruction were a new one, plaintiff 
will also be entitled to the removal thereof. 8 B. 95. I 

(6) Obstruction to light and air— Material injury to dominant tenant— Injunction. 

On obstruction, by the servient owner, of the passage of light and air to the 
dominant tenement, resulting in serious interference with the comfort 
or enjoyment of the owners of, or causing material injury to, such 
tenement, it is competent for the Courts to interfere as well by^ 
mandatory, as by preventive, injunction, provided that, in tJie ciif- 
cumstances of the case, there be nothing inequitable in putting in 
force the former remedy. 8 B.H.C. (O.C.), 181. J 
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£.— "injunction may be granted,. (a) it tiie easement is.. disturbed.' *—(Ctd.) 

<B)— EULES re GRANTING OF INJUNCTIONS.— (CoJi^mi^ed). 

(a)— Grant of injunction in case of the invasion of the right to light and 

air. — [Contivued), 

<7) Obstpaotion to liglit and air— extent of injunction. 

In granting an injunction for obstruction of light and air, the Court should 
order the removal of so much only as prevents the access of sufficient 
light to the plaintiff's room through the window. 20 B. 788. K 

<8) ObstFuotion to light and alp— Injunction not granted where damages afford 
adequate relief. 

It has been the settled practice of the Ck)urts not to grant an injunction where 
damages afford adequate compensation. In the case of a material 
infringement of the plaintiff's right to light and air, the Court has, 
under the Specific Relief Act, a discretion lo refuse an injunction, if 
the injury can be adequately compensated by damages. But, in 
exercising such discretion, the Court must consider all the circum- 
stances of the case. 7 Bom. L.R. 352. L 

<9) Suit for injunction— Damages may be given, if there be no substantial damage. 

(a) Though the light and air to the plaintiff's house is sensibly diminished by 
the defendant's building, yet, if there is no such substantial damage 
by the building as would justify an injimction, the Coilrt will not 
grant an injunction, but will award adequate damages, without 
referring the plaintiff to another suit therefor. 23 B. 786. M 

(6) Where the obstruction caused to the plaintiff's ancient light did not cause 
very serious damage to plaintiff's house, nor render it uninhabitable, 
but merely made two rooms somewhat darker and hotter, thereby 
reducing the market value of the property, the Court refused to 
grant an injunction, but awarded damages for Rs. 7,000, calculating 
the loss of rent at about Rs. 20 a month. 20 B. 704. N 

(c) Where the plaintiff's light and air has been sensibly diminished by the erec- 
tion of a new building by the defendant, the Court refused to grant an 
injunction, in favour of the plaintiff, on the ground that there had not 
been such a large, material and substantial damage, as to require 
interference by injunction, and that the plaintiff's room had not been 
rendered unfit for the purpose, for which it might, reasonably, have 
been expected to be used. 18 B. 474. 

(10) llteration of easement of light by erecting new windows. 

Plaintiff, who had acquired an easement for light and air, through two windows 
of his house, rebuilt his house and opened two new windows on a higher 
level. Plaintiff would not be entitled to an injunction for the removal 
of the obstruction caused to the new windows, as the easement claimed 
in respect of the two new windows, which did not receive the same 
coues of light as was enjoyed through the old ones, was distinct from 
the easement in respect of the old windows. 26 B. 374. P 

<11) Suit for |ln junction from erecting certain door— Door put up in the interval— 
Mandatory Injunction— General prayer. 

Plaintiff sued for restraining the defendants from erecting a certain door, and 
prayed in his plaint for such other relief as the Court may think fit. 
After the filing of the plaint but before the hearing of the suit, the 
defendant put up the door. Held^ that, on the suit as framed, the 
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J. -*' Injunction may be granted.. (a) If the easement Is.. disturbed: '—(Ctd.) 

(B)-KULES re GEANTING OF INJUNCTIONS.— (Con^inwd). 

{a)^Qrnnt of injunction in case of the invasion of the right to light and 

nlr.— (Concluded). 

Court could grant a mandatory injunction for the removal of the door, 
since it was the defendant's suhsequent conduct, which rendered it 
necessary that the plain tifE should be given, as prayed for in his plaint, 
such other relief as the Court may think fit. 26 6. 136. 9 

<12) Light at an angle of W, applicability of the pule. 

(a) There is no rule of law as to light at an angle of 45®. But experience shows 

that it is, generally speaking, a fair working rule to consider that no 
substantial injury is done to a person's ancient light, when an angle of 
46* is left to him ; especially if there is good light left from other 
directions as well. 7 Bom. L.R. 362. Also 6 Bom. L.R. 446. R 

(b) There is no rule of law, that ancient lights may be interfered with by a 

building, provided it leaves to such building an angle of 45* of light ; 
but, in judging of the probable effect of a proposed building upon 
ancient lights, the Court may not unreasonably regard the fact, that 
where an angle of 46* is left, it is prima fojcie evidence, that there vdll 
be no substantial interference, and may require this presumption to be 
clearly rebutted by satisfactory evidence. 6 Bom. L.R. 446. S 

tc) An easement of light to a window only gives a right to the removal of such 
portion of the building as prevents the access of sufficient light to the 
window. This is usually considered to be the light at an angle of 45®. 
20 B. 788. See also 5 Bom. L.R. 446. T 

(d) In cases of obstruction to light and air, the rule of 46* does not afford, in all 
cases, a correct measure of relief. The question to be determined in 
such cases is whether the obstruction causes such a privation of light 
or air to the house as renders the occupation of the house uncomfort- 
able. 6 Bom. L.R. 633. U 

(«) The 46° rule is not a positive rule of law ; but it is a circumstance, which the 
Court may take into consideration, and is especially valuable when the 
proof of obstruction is not definite or satisfactory. But where lights 
are closed up by high buildings at the sides, the rule may not be 
applicable. 14 C. 839. V 

(/) The mere fact that the defendant's new building left the plaintiff with less 
than 45® of light will not be sufficient reason for granting injunction. 
The plaintiff will be entitled to injunction, on proving that there was 
a diminution in the quantity of light and air, which had been used to 
enter the house during the whole of the prescriptive period, and if so, 
that the diminution was such as to render the plaintiff's house uncom- 
fortable for the purposes of habitation. 29 B. 157. W 

(6)— Obstruction to easements of right of way. 
(1) Obstpaction to right of way— Injunction. 

(a) Where, under a deed of sale, the plaintiff had acquired, not a right in the 
soil of a passage, but only a right of way over it, held that the plain- 
tiff was entitled to an injunction against the defendant for future 
i)b5truction to the right of way. 18 W.R. 379=9 B.L.R.0.0. 328. X 
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i.— ''injunction may be granted.. {a) if ttte easement is -. disturbed y—{Ctd.) 

(B)— RULES re GRANTING OF INJUNCTIONS.— (Con^iwt^ed). 

(6)— Obstruction to easements of liifht of "w Ay, —(Concluded). 

(h) Where a servient owner obstructs the right of way through a door-way, by 
means of a building, the dominant owner will be entitled to th& 
removal of such parts of the structure as interfere with his right. 
P.J. (1898), 538. Y 

(2) Change of use in a right of way—Injunction restraining such user. 

Where the defendants had a right of way to their field, for agricultural pur- 
poses, through the adjoining field of the plaintiff, but having converted 
the field into a timber depot, continued to use the said way for 
purposes of the timber trade, it was held that the plaintiff was en- 
titled to an injunction restraining the defendants from using the way 
otherwise than for agricultural purposes. 24 B. 188. Z. 

(3) Right of way on Railway level crossing— Obstruction— Injunction. 

Where the defendants closed the gate-way at a level crossing of the railway,, 
through which there was a public right of way, a person who had 
suffered special damage by the obstruction would also be entitled to- 
an injunction. 10 B. 390. 1l 

(4) Public way— Owner's right. 

The owner of the soil, who dedicates a way to the public, parts with no other 
right than a right of passage, and the owner may exercise any right 
not inconsistent with the exercise of the right of way of the public^ 
31 C. 839 (846). B- 

(c)— Qrant of injunctions In case of invasion of the rigtit of privacy. 

(1) Invasion of privacy— -actionable according to usages of particular districts. 
— Injunction. 

In accordance with usages of particular districts, invasion of privacy is action- 
able. A person, whose right of privacy is invaded by opening new 
windows or making any new apertures or enlarging old ones, has a^ 
remedy at law by way of injunction. 5 B.H.C.B. (A.C.), 42. G 

(2) Invasion of privacy, actionable in Guzerat. 

In Guzerat, an invasion of privacy by opening new windows is actionable, and 
that right of action is not altered by the fact that a public road runs, 
between the dominant and servient tenement. 6 B.H.C.R. 143. But 
see 18 M. 163. I> 

(3) In Madras invasion of privacy is not actionable. 

A person, whose privacy is invaded, has it in his power to build on his ground 
so as to shut out the view from the window which overlooks the house ► 
The invasion of privacy by opening new windows is not a wrong, in 
respect of which a suit for injunction is maintainable. 18 M. 163. But 
see 6 B.BLC.R. 143. E 

(4) Invasion of privacy— Gase before the Act— Ii^ unction. 

A suit to compel the defendants to close their windows in the newly built 
second storey, which overlooked the plaintiff's house, and invaded 
plaintiff's alleged right of privacy, could not be maintained. The right 
of privacy is not an inherent right of property. It can only exist by 
prescription, grant or express local usage. 14 W.R. 103. P 
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1.—** Injunction may be granted . *(a) If the easement is., disturbed, *'—(Ctd,Y 
(B)— RULES re GRANTING OF INJUNCTIONS. -(Cow^i^med). 
(c)— Grant of injunctions in case of invasion of the right of privacy.— (CowcZd.)^ 

(5) Injunction cannot be granted when prlTaoy is not proved. 

Where the usage, as to the right of privacy, is not proved, it is not competent' 
for the plaintiff to seek an injunction restraining the defendant from 
opening any windows in his wall, on the ground, that the privacy of the 
plaintiff had been or would be interfered with. 5 C.W.N. 147. G' 

(6) Invasion of privacy— Form of decree. 

(a) In a case of invasion of privacy, the decree to be given to the plaintiff should 
be one requiring the defendant to demolish .any construction made by- 
him, which interferes with the plaintiff's right of privacy, and 
restraining him from making any such construction in future. 
1 A.L.J. 118. H 

(6) Where a person makes a roof, which interferes with the privacy of his 
neighbour's house, the person making the roof cannot be ordered to 
erect a wall on the roof so as to prevent the view of the neighbour's 
house ; because the object of a mandatory injunction is to restore 
things to their original conditions, not to create a new state of things. 
1 A.L.J. 118. I 

(rf)— Easements of drainage, &c. 

(1) Disturbance of an apparent and continuous enjoyment - Iiviunction. 

Where the apparent and continuous easement to the discharge of water and- 
drainage is disturbed, pecuniary compensation would not be an 
adequate relief, and an injunction would be necessary for the con- 
venient enjoyment of the house. 49 P.R. 1900. J' 

(2) But removal of only so much as obstructs plaintiff's right must be ordered. 

Where the defendant obstructs, by erecting a dam in a natural water-course, 
the drainage of surplus rain water of the plaintiff's land, the- Court 
should see how far the erection of the dam will be an invasion of the- 
plaintiff's right, and the removal of only so much of the dam, which 
obstructs the plaintiff's right, should be ordered. 12 C. 323. K. 

(3) Right to uninterrupted flow of water- -Substantial injury must be caused^ 

before injunction can be granted. 

In a suit to establish the plaintiff's right to an uninterrupted flow of water,, 
the interference or obstruction, in order to warrant relief by way of 
injunction, must have caused substantial injury to the plaintiffs 
5 M.H.C. 6. E 

(4) Construction of embankment— Injunction. 

(a) Where a person constructed certain embankments, which caused the 
natural drainage from certain adjoining lands deflect along the foot of 
the embankments, so as to increase the usual burden upon it and on 
the lower land, the owner of the lower land will be entitled to an in- 
junction to compel the defendant to restore the original flow. 1 N.L.R. 
182 (183). M 

(6) A plaintiff will be entitled to an injunction to compel a defendant, who has 

raised an embankment to a greater height, on his proving not merely 

an injury actual or prospective, but an injury caused by infraction of 

some rights, which plaintiff possesses, or by the omission of something 

• which the defendant is legally bound to do, 10 W.R. 435. N.. 
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.1.^" injunction may be gran ted., (a) if tlte easement is., disturbed.' '—{Ctd.) 

(B)— RULES re GRANTING OF INJUNCTIONS.— (Con^mt^ci). 

i<2)— Easements of drainage, Sic— (Continued), 

(5) Prescpiptive right to use water— iiviunotion. 

Where the plaintiffs were, from time immemorial, irrigating their fields by 
using the water of a tank which bad two openings, through one of 
which water flowed into, and through the other the water flowed out 
of, the tank, and the defendant closed up both the openings, held that 
the plaintiff was entitled to an injunction restraining the defendant 
from closing up either of the openings. 30 C. 281. 

<6) Obstruction to easement of water— Dominant tenement in the hands of a tenant. 

The user, for 20 years, of the water of a tank for irrigating an adjacent land 
gives the owner of the land a right of easement, although the modes 
of drawing the water were different within that period ; and the 
owner of the land is entitled to an injunction restraining the owner of 
the tank from obstructing him in the exercise of that right, even if 
the land be in the occupation of a tenant. 8 C.W.N. 158. P 

«(7) Obstruction to the right of letting water from eaves. 

(a) Where, in obstruction of the right acquired by the plaintiff to have the 
water carried from his roof on to the defendant's roof, the latter 
raised the common wall and removed the plaintiff's eaves, it was 
held that relief should be granted to the plaintiff by damages or 
injunction. 16 B. 533 (635). Q 

(h) Where the plaintiff had acquiesced, for a long period, though not for a 
period of 20 years, in the falling of water from the defendant's roof 
which projected over his land, held, that, although the defendant 
had not acquired an easement, the plaintiff, having acquiesced in it, 
would not be entitled to an injunction for the removal of the projec- 
tion. P. J. (1888), 212. R 

r<8) Injunction against a Railway Company from flooding plaintiff's land, nature of. 

Where the plaintiff sued for damages and for an injunction to restrain the 
defendant Railway Company from flooding his land, caused by the 
negligent manner in which the work of the Railway had been con- 
structed and maintained, held that the injunction to be granted should 
be general in its terms, restraining the defendants from flooding the 
lands of the plaintiff and not for the construction of any specified works 
which the Court has no power to supervise. 7 C.W.N. 393 (899) (P.O.) 
= 27 B. 344. S 

<(9) Customary easements— Right to build dam— Injunction for its removal. 

A customary easement to put a dam across a stream not being unreasonable, a 
person who has acquired such a right cannot be asked to remove the 
dam, on the ground that such dam had the effect of diverting water 
from a tank on which the plain!;iff depends for irrigation. 18 M. 320. T 

s^lO) Injunction to close a new channel constructed by Government. 

In a suit brought to obtain an injunction to close a new channel made by the 
Superintending Engineer, the second defendant, for the supply of 
water to the village of the first defendant, the Court held that the 
plaintiff was not entitled to the injunction prayed for, on the grounds, 
that no right of the plaintiff had been invaded, that no damage had 
accrued and that no case of prospective damage had been made 
out. 7 M.H.C. 60. • U 
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I—** iBluttctiott may be granted., (a) it the easement is. .disturbed,'' ^(Gtd.) 

(B)— RULES ra GEANTING OF INJUNCTIONS. -(Con^int^cZ). 

(<2)— Easements of drainage* 6ic.— {Concluded). 

^11) Alteration in passage of water by constrnction of new channel and oolieotion 
of water. 

Where the efEect of a new channel, made by the defendant, was to collect the 
water, which formerly flowed indefinitely, into a definite channel, 
and to throw it all into a particular part of the plaintiff's channel, the 
plaintiff was entitled to an injunction to restrain the defendant from 
making or using the said channel. 28 ]M. 15 (16^. Y 

(12; Obstruction to right of fishing in the sea. 

It is competent for a Court, within whose local jurisdiction, the defendants 
reside, to restrain them from causing the alleged illegal disturbance 
of plaintifi's right to fish and to use fishing stakes fixed in the sea below 
low water-mark. 2 B. 19. W 

(13) Penetration of trees on neighbour's wall — Permanent injunction. 

A perpetual injunction restraining the defendants from planting trees, that are 
likely to penetrate into the foundation of plaintiff's building and wall 
will be unworkable. 31 C. 944=8 O.W.N. 710. X 

^14) Right to hold *' hat " or '* market." 

There is no legal objection to the holding by any person of a *' hat " or market 
whenever and wherever he may please, provided, that he does so, on 
his own land, and in such a way, as not to be a nuisance to 
neighbouring landholders who have equal rights with him. A.W.N. 
(1907), 248. Y 

(O— JUEISDICTION AND ENFOKGE ABILITY OF 
INJUNCTION DECEEES. 

^1) Disobedience of injunction— Remedy is committal for contempt of Court. 

(a) The proper remedy for disobedience of an injunction passed by a Civil 

Court is committal for contempt, not a conviction under S. 188 of 
the Penal Code. 6 C. 445=7 C.L.R. 360. Z 

(b) When a Court issues an order to a party in a suit for abstention from any 

particular act, and when the person to whom the order has been 
issued disobeys, he is guilty of contempt of Court, and the Court can 
take proceedings to enforce its authority, notwithstanding anything 
contained in Art. 179 of the Limitation Act, 1877. 23 A. 466. A 

(2) Non-compliance with a mandatory injunction— Damages cannot be awarded 
—Remedy lies in execution. 

A suit does not lie for damages for non-compliance with a mandatory injunc- 
tion, to compel the performance of which, the plaintiff had his remedy 
in execution. 13 A. 98. B 

iZ) Appointment of Commissioner to decide extent to which building is to be 
demolished— Practice. 

(a) The High Court, in granting a mandatory injunction to ancient lights, 
provided for the appointment of a Commissioner by the District Court 
to decide the extent to which the defendant's building should be 
removed or altered so as to give effect to the injunction. 29 B. 167 
(161). C 
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I.—" Injunction may be granted . .(a) H Ibe easement Is.. distai bed."— {Cid.) 

(O— JUBISDICTION AND ENFOECEABILITY OF 
INJUNCTION DEGB'EES.— (Continued.) 

{b) In executing the decree for a mandatory injunction for the demolition of 
so much of the house as obstructed the ancient light of the plaintiff, 
the High Court directed the executing Court to employ a professional 
man, agreed on by the parties, if they could so agree, but if not, one 
nominated by itself, to determine what demolition would be necessary 
to give effect to the decree in the way least injurious to the defendant. 
2 B. 133 (139). D 

{4) Infringement of an injunction— Attachment —Court not bound by surveyor's 
opinion. 

On an infringement of an injunction restraining a person from interrupting 
the access of light and air to certain windows, an attachment will 
issue, even though the defendant has taken the advice of a surveyor 
and legal advisor in constructing the building complained of as a 
breach of injunction. The Court will not be bound by the opinion of 
the surveyors, but will form its own judgment as to the effect of the 
structure complained of. 1 B.H.C. (O.C.), 148. E 

(5) Disobedience to injunction issued by a District Court— Power of District Court. 

A District Court is not a Court of record, and a Court, which is not a Court of 
record, has no inherent power to commit for contempt. But, under 
S. 493 of the Civ. Pro. Code, the Court may, in case of disobedience, 
enforce an injunction by attachment of the property, or by imprison- 
ment, of the party disobeying, and this power is exercisable only when 
the Court is set in motion by a party, who deems himself aggrieved. 
26 M. 494 (495). P 

(6) Enforcing an injunction against the heir of a deceased defendant. 

Having regard to the provisions of S. 234 of the Civ. Pro. Code, an injunction 
restraining the defendant from obstructing light and air might be 
enforced after his death, against his son as his legal representative. 
26 B. 283. G 

(7) Mamlatdar had no Jurisdiction to determine what amount of water each of 

two riparian proprietors can talce from a stream. 

The Mamlatdar has no jurisdiction, under the Mamlatdars' Courts Act, to 
determine nice questions which may arise between riparian proprie- 
tors as to the amount of water each can take from a stream. 23 B. 47 
(50). H 

(8) In 23 B. S06, held, that Mamlatdar had Jurisdiction to inquire whether a diver- 
sion of water was unreasonable. 

What would constitute an unreasonable diversion of the water, such as to 
disturb the use of the lower riparian owner, would be a question of 
fact for the decision of the Mamlatdar according to the circumstances 
of the case. The question might be a difficult one depending on the 
due apportionment of the water ; but we think it is one which the 
Legislature has given the Mamlatdar jurisdiction to decide, thinking 
possibly that for water disputes a speedier remedy than the ordinary 
Courts can afford is often desirable in the interests of agriculture and 
for the preservation of the peace. The party dissatisfied with the 
decision can seek redress by a regular suit in the Civil Court. 
23 B. 506 (509) (per Curiam, J.) I 
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L—'^inJuactioa maybe granted* *(a) if the easement is., disturbed.' '—{Ctd,) 

(C)— JURISDICTION AND ENFORCEABILITY OF 
INJUNCTION DECREES.— ((7on<ml^6e^). 

(9) The apparent inconsistenoy between 23 B. 47 and 23 B. 506 explained by Full 
Bench in 25 B. 395. 

The Mamlatdar's Court makes a distinction between actual possession which 
is disturbed, and rights claimed as easements without actual posses- 
sion. The latter clause of rights, excepting a right of way to fields, 
does not come within the jurisdiction of the Mamlatdar's Court. If 
the use of water is disturbed or obstructed, the Mamlatdar has 
jurisdiction to restore possession. 25 B. 395 (406)— per Ranade, 
J. (P.B.) J 

(lOj Mamlatdar has Jurisdiction where the plaintiif was in poBsession but dis- 
poBsesBed. 

But a Mamlatdar has jurisdiction to hear a suit and grant an injunction when 
a riparian owner has been dispossessed of the use of water of which he 
was in possession within six months before suit, 23 B. 47. K 

<I1) Suit against the Government officers— Mamlatdar'sJuriBdiction. 

A Mamlatdar's Court has jurisdiction, under Bombay Act III of 1876, to hear 
and determine suits brought against officers of Government for acts 
purporting to have been done by them in their official capacity. An 
injunction may be granted, against the Irrigation Officer, for damming 
a stream on proof that disturbance to plaintifi's right was within six 
mouths before suit, although the stream derives its supply of water by 
leakage from an irrigation channel. 23 B. 761. L 

(12) Mamlatdar's Jurisdiction— Nature of injunction. 

The Mamlatdar's jurisdiction cannot be limited by the form of the injunction 
provided by Sch. (c) of Act III of 1876. S. 5 of the Act states the 
nature of the injunction to be granted. So a person, who obstructs 
a use of water by the lower riparian owner, by erecting a dam in his 
portion, may be refrained from building the dam by an injunction. 
25 B. 395. M 

(13) Mamlatdar's Jurisdiction to superYise the execution of his decree. 

Under S. 17 of the Mamlatdar's Act (III of 1876), a Mamlatdar is not precluded 
from himself supervising the execution of a decree for the removal of a 
drain in a case in which he thinks the village officers are, from 
interest or otherwise, unlikely to give proper effect to it, 19 B. 675. N 

(14) Order of Magistrate under S. 145 of the Grim. Pro. Code— Subsequent suit in 
a Mamlatdar's Court. 

A finding by a Magistrate under S. 146 of the Crim. Pro. Code (Act V of 1898), 
as to the fact of actual possession at the date of the preliminary order, 
is not conclusive as to the possession for a period of two months prior 
to that date and, therefore, a Mamlatdar is not precluded from enquir- 
ing into the matter in a suit duly instituted under the Mamlatdars' 
Courts Act. 26 B. 353. 

<15) Mamlatdar's decision— Subsequent suit under S. 9 of the Specific Relief Act not 
barred. 

The decision of the Mamlatdar, under Bombay Act III of 1876, is not a bar to 
a suit for possession in the Civil Court under S. 9 of the Specific Relief 
Act. 24 B. 251, P 
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/.-'" iajuttctioa may be granted, . (a) it the easement is. .disturbed."— (Cld.) 

(O— JURISDICTION AND ENFOKCE ABILITY OF 
INJUNCTION D^GBBBS —(Concluded), 

(16) Right of ferry— S. 145, Grim. Pro. Code. 

The right to ferry, that is the righ^ to carry passengers to and fro, cannot bo 
treated apart from the possession of the lands used on either side of 
the stream for the purpose of landing them. Where the subject-matter 
is the ferry, including the land and water upon which the right is exer- 
cised, the case comes under S. 145 of the Orim. Pro. Code. 26 0. 188. Q- 

2.— (6) "// tiie disturbance is oniy titreatened or intended, 6tc.** 

(1) Threatened damage to an easement— Whether damages awardable— English 
and Indian Law. 

According to English Law, it is an open question, whether damages, in lieu of 
injunction, can be awarded by way of compensation, for an injury not 
yet committed, but only threatened or intended. (Martin v. Price^ 
L. R. (1894) 1 Ch. 276). 

But 3. 33 of the Easements Act lays down for India the law as to the cases in 
which damages or compensation may be awarded for threatened injury, 
and sets question at rest. 18 B. 474. R 

(2) Threatened injury to an easement— Whether damages awardable. 

In a Bombay case, not governed by this Act, the Court awarded damages, in 
lieu of injunction, for a threatened injury to plain tifi*s ancient light, as- 
the Court was of opinion, that the threatened diminution of light 
would be sufficiently compensated by damages, and that the plaintiff's 
comfort would not be materially affected by the defendant's new build- 
ing. 13 B. 262. S. 

(3) Threatened injury— when gives rise to a right to obtain an injunction. 

(a) Where the threatened act of the defendant is of such a character that it 
must inevitably result in injury to the plaintiff, the latter will be- 
entitled to an injunction restraining the former from doing such an 
act, even though no actual damage has accrued. If, after commence- 
ment of the action, the damages accrued, the plaintiff may be allowed 
to amend the plaint by stating, the nature and extent of the injury. 
24 0. 260. T 

(h) Plaintiff's sustaining actual damage is not necessary before an injunction 
can be granted. It is enough, if the plaintiff shows, that the acts of 
the defendant are likely to cause substantial damage to the plaintiff,, 
and that, in similar instances, substantial damage has been caused by 
similar acts. A.W.N. (1904), 101. U 

(c) To entitle a party to an injunction, he must prove either damage or 

apprehended damage of such a character as to afford ground for an 
injunction. Apprehended damage must, to form the ground for an 
injunction, involve imminent danger of a substantial kind or injure- 
that will be irreparable. 6 Bom. L.R. 123. Y 

(d) Injunction might be granted, not merely when an injury had actually 

taken place, but also when it has been threatened^ 31 ^rt 944 « 
8 C.W.N. 710. °'9''"^' bTV^OOg 
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2,—{b) "if the disturbaace is oniy threatened or intended, 6tc,''—(Concld,) 

(e) Unless there will be a substantial interference with light and air, such as 
would reasonably interfere with the convenience and comfortable* 
habitation of the house, and which will amount to a nuisance, a 
person will not be entitled to an injunction, restraining the defendant < 
from erecting a new building. 8 O.C. 356. X. 

(i) Qiia timet action, necessary ingredients for. 

There are two necessary ingredients for a gwa timet action. There must, if no 
actual damage is proved, be proof of imminent danger, and there 
must also be proof that the apprehended damage will be very 
substantial or irreparable. 9 Bom. L.R. 912. Y 

36. Notwithstanding the provisions of section 24, the do mi- 
Abatement of nant owner cannot himself abate a wrongful 
^struction of ease- obstruction U) of an easement. 

(Kotes). 
I.— "dominant owner cannot itimseif abate a wrongtui obstruction." 

(1) Obstruction by a person not the owner of servient tenement— Right of abate- 
ment. 

Where the plaintiff, who was found to be the owner of the soil of a lane over- 
which he as well as the defendant had a right of way, erected a wall so 
as to exclude the defendant from the lane, held^ that the defendant 
had the right to pull down the wall so erected. 7 0.665. Zt 

<2) Abatement of a private nuisance, legality of. 

Abating a private nuisance without violence and real danger of any breach of 
the peace is not illegal. 3 C. 573=1 C.L.R. 352. See also 2 C.L.R. 62. Jl. 

CHAPTER V. 
The Extinction, Suspension, and Revival of Easements. 

37. When, from a cause which preceded the imposition of an 
„ . . , easement, the person by whom it was imposed 

Extinction (1) by .... . f 

dissolution of right ceases to have any right m the servient heritage,, 
of servient owner. ^^^ easement is extinguished. . 

Exception, — Nothing in this section applies to an easement 
lawfully imposed by a mortgagor in accordance with section 10. 

Illustrations, 

(a) A transfers Sultanpur to B on condition that he does not marry C. B imposes 
an easement on Sultanpur. Then B marries G. B's interest in Sultanpur ends, and with 
it the easement is extinguished. 

(6) A, in 1860, let Sultanpur to B for thirty years from the date of the lease. B,. 
in 1861, imposes an easement on the land in favour of C, who enjoys the easement peace- 
ably and openly as an easement vnthout interruption for twenty-nine-years. B's interest 
in Sultanpur then ends, and with it G's easement. 

ic) A and B, tenants of C, have permanent transferable interests in their respective 
holdings. A imposes on his holding an easement to draw water from a tank for the 
purpose of irrigating B's land. B enjoys the easement for twenty years. J[®e@^s rent, 
falls into arrear, and his interest is sold. B's easement is extinguished. 
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{d) A mortgages Sultanpur to B, and lawfully imposes an easement on the land in 
favour of C in accordance with the provisions of section 10. The land is sold to D in 
• satisfaction of the mortgage-deht. The easement is not thereby extinguished. 

(Notes). 
I.—'*Bxtinction." 

(U) Extinction of easement by acquisition of land under Land Acquisition Act. 

(a) Where Government acquires land under Act VI of 1867 ^Land Acquisition), 
the land vests absolutely in the Government, under S. 8, discharged 
of any right of way previously enjoyed by the public over that land. 
6 B.L.R. (Ap.), 47. B 

(6) Where a Railway Company acquired land with the aid of Government under 
Act VI of 1867 (Land Acquisition), all rights previously existing, whether 
of passage or of any other kind, absolutely ceases upon the acquisition 
of the land for the Railway. 3 W.R. 27. C 

(c) It is clear, from the provisions of S. 8 of Act VI of 1857 (Land Acquisition ), 
that the title of Government to the land acquired for public purposes 
is absolute, and, therefore, the public have no right of way over it. 
U W.R. (Cr.), 72. D 

<(2) Acquisition under Act X of 1870— Extinction of easements— Compensation for 
extinguished easements. 

Land, taken under Act X of 1870 (Land Acquisition Act), is taken discharged of 
all easements ; and the loss of easements must be taken into account 
in assessing the compensation. 14 G. 423. E 

38. An easement is extinguished when the 
Extinction by re- dominant owner releases it, expressly or impliedly, 
to the servient owner. 

Such release can be made only in the circumstances and to the 
.extent in and to which the dominant owner can alienate the domi- 
nant heritage. 

An easement may be released as to part only of the servient 
Jaeritage. 

Explanation 7. — An easement is impliedly released — 

{a) where the dominant owner expressly authorizes an act 

^ of a permanent nature to be done on the servient heritage (i), the 

necessary consequence of which is to prevent his future enjoyment 

of the easement, and such act is done in pursuance of such authority; 

(J)) where any permanent alteration is made in the dominant 
heritage (2) of such a nature as to show that the dominant owner 
intended to cease to enjoy the easement in future. 

Explanation II. — Mere non-user of an easement is not \@i 
implied release (3) within the meaning of this section. 
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nUi^ations, 

(a) A, B, and C are co-owners of a house to which an easement is annexed. A, 
'vvithout the consent of B and G, ircOeases the easement. This release is effectual only as 
against A and his legal representei^'ve. 

(6) A grants B an easement over A^s land for the beneficial enjoyment of his house. 
B assigns the house to C. £ tihen purports to release the easement. The release is 
ineffectual. 

(c) A, having the right to discharge his eaves-droppings into B's yard, expressly 
4buthorizes B to build over this yard to a height which will interfere with the discharge. 
B builds accordingly. A*s easement is extinguished to the extent of the interference. 

{d) A, having an easement of light to a window, builds up that window with bricks 
:and mortar so as to manifest an intention to abandon the easement permanently. The 
•easement is impliedly released. 

(e) A, having a projecting roof by means of which he enjoys an easement to dis- 
•charge eaves-droppings on B's land, permanently alters the roof, so as to direct the rain- 
water into a different channel, and discharge it on C*s land. The easement is impliedly 
ffeleased. 

(Notes). 

Ex. /.—(a) "Easement Is impliedly released where domiaant owner 

expressly authorizes act on servient heritage," 
f(l) DiBoontinuanoe of drain— Servient owner filling it up— EfTeot. 

Where the dominant owner discontinued the use of a drain, which existed under 
both the servient and dominant tenements, and the servient owner, 
consequently, incurred expenses in altering and filling up the drain, 
held that the easement should be considered as extinguished. 
97 P.R. 1869. p 

^(2) Allowing a water-way to be filled and using a new one— Effect. 

Where a person, having a right of way over water, allows it to be filled up with- 
out obstruction, and consents to the digging of another water-way, and 
actually uses the new way, he may be held to have abandoned his 
right of way over the old water-course. 12 W.R. 519. G 

2.—" An easement is impliedly released. .where any permanent alteration 

is made in the dominant heritage." 
^1) Erection of new windows for old ones— Easement of light how affected. 

In an easement of light, the burden of the servient heritage consists in the 
obligation to allow the particular rays, in respect of which the easement 
has been acquired, to pass unobstructed. When the position of the 
window has been changed, the question is whether it is the same ray 
which enters by the new window as previously entered through the old 
window. If the position of the new window is such, that the rays 
passing through it would not have passed through the old window, 
then no easement exists to secure a free passage for such rays. 
26 B. 374 «4 Bom. L.R. 34 (37). H 

i(2) New house erected on the site of old house— Easement of light and air, how 
affected. 

The mere fact of a bouse having been taken down, or having fallen down, and a 
new house being erected on its site would not, by itself, be suf&cient to 
extinguish any right to light and air, which the owner of the house 
may possess. The question, whether the right is, or is not, extin- 
guished, would depend upon, whether the new doors and windows are 
in the same position and are of the same dimensions as the old doors 
and windows. 3 C.W.N. 28. j 

68 
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2^— "An easement is impliedly released,, witere any permanent alteration 
is made in tite dominant iteritage."—[Conchcded). 

(3) Substitation of new way f op old one— Intention' to release. 

Where a new way is substituted for an old way, with the consent of the person 
entitled, and the non-user of the original way is accompanied by acts, 
which warrant the Court in inferring- an* intention to release, the right 
of resumption of the old way is lost, and the non-user need not extend 
over any defined period. 20 W.R.. 168; j: 

" Bx. It'-Mere nonlaser of an easement is^ not an implied release," 

(1) Mere non-user of easement does not amount to abandonment, unless there be 
an intention to do so. 

(a) Mere cessation of enjoyment of an easement dbes not necessarily extinguish 

the right. If that is coupled with any act or omission on the part of 
the owner of the dominant tenement, indicative of an intention to 
abandon the right, the easement will be released. 30 P.R. 1871. K 

(b) Mere non-user of an easement by the dominant owner, owing to the dis- 

mantled condition of his house, cannot be evidence of his abandonment 
of easement. Over and above such non-user, there must be evidence 
of an intention on his part to abandon the easement. 38 P.R. 1886. L* 

(c) The mere non-user of a mode of easement cannot deprive a person of his- 

right to enjoy the easement in the particular mode, unless there was 
any intentional abandonment of that particular mode, giving rise to an 
agreement, express or implied, between the parties, by which the person 
can be said to have relinquished it. 6 Bom. L.B. 287. IC 

<2) But non-user of an easement may give rise to inference of abandonment. 

It may be that, in some instances, from a long disuse of an easement, abandon- 
ment thereof may be inferred ; but a mere disuse of an easement for 
four or five years may not be sufficient to constitute an abandonment. 
16 W.R. 277 (278). R 

(3) In one case six years' non-user was held to amount to an abandonment. 

A right of way should be kept by constant use ; and a discontinuance of the- 
right, for the space of six years, was held to have extinguished that 
right. 14 W.R. 79 =5 B.L.R.A.P. 66. O- 

<4) In another case three years' non-user, coupled with other circumstances, 
was held to amount to abandonment. 

Interruption of the use of a drain for three years, coupled with other circum- 
stances indicating intention, may extinguish the easement. 30 P.R. 
1871. P 

(5) Abandonment— Meaning of. 

The word " abandonment," as applied to easements, means, generally, the: 
voluntary and permanent relinquishment by the dominant owner, of 
a right, which he has actually acquired. 1 C. 422 = 25 W.R. 228. Q- 

(6) Abandonment of an easement — effect. 

An abandonment of easement could not be, probably, materially operative, 
unless, something has been done by the servient owner, on the faith 
of such abandonment, which should make it a cause of estoppel 
against the dominant owner. 1 C. 422 (426) = 26 W.R. 228. R 
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*' Ex. n,—Mere aott'^uaer of an easement is not an implied release,''— {CH.) 

(7) RelinquiBhrnent of all interests on the land exchanged— Right of way, how 
affected. 

The relinquishment of all rights and interest in land exchanged does not 
necessarily involve loss of right of way over the land. 4 W.R. 83. S 

(8) EYidence of relinquishment must be clear. 

The evidence as to relinquishment must be clear and unequivocal. 6 Bom. 
L.R. 287. T 

39. An easement is extinguished when the servient owner, in 
Extinction by exercise of a power reserved in this behalf, revokes 
revocation. ^\^q easement. 

40. An easement is extinguished where it 
pirS°*oMimited t^as been imposed for a limited period, or acquired 
period or happening on condition that it shall become void on the per- 

of dissolving oondi- „ ,. l' -n -t , 

tion. formance or non-pertormance oi a specified act,, 

and the period expires, or the condition is fulfilled. 

Extinction on ter- 41. An easement of necessity is extinguish eel 

mination of neces- , ,, 

sity. when the necessity comes to an end. 

Illustration. 

A grants B a field inaccessible except by passing over A*s adjoining land. B after- 
wards purchases a part of that land over which he can pass to his field. The right of 
way dver A*s land .which B had acquired is extinguished. 

42. An easement is extinguished when it becomes incapable of 
Extinction of use- being at any time, and under any circumstances^ 

less easement. beneficial to the dominant owner. 

43. Where, by any permanent change in the dominant heri- 
Extinctionbyper- *^g® ^^^' ^^® burden on the servient heritage is 

manent change in materially increased, and cannot be reduced by the 
donunant heritage, g^j^igj^ij owner without interfering with the lawful 
enjoyment of the easement, the easement is extinguished, unless — 

(a) it was intended for the beneficial- enjoyment of the domi- 
nant heritage, to whatever extent the easement should be used ; or 

(6) the injury caused to the servient owner by the change is so 
slight that no reasonable person would complain of it ; or 

(c) the easement is an easement of necessity. 

Nothing in this section shall be deemed to apply to an easement 
entitling the dominant owner to support of the dominant heritage. 

(Notes). 

i.~*' permanent citange in tite dominant Iteritage." 

(1) New house erected on the site of an old house— Whether easement of light and 
air extinguished. See 3 C.W.N. 28 under S. 38, supra. 
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/.— *' permanent cbmnge in the dominant herhagen^'—\Concluded), 

(2; Easement of light—^Sliaiige in the dominant tenement. See ae B. 374=4 Bom. 
L.R. 34 under S. 38, supra, 

(3) Light to new window—Right of seFYient owner to obstract. 

If a man has a right to light •from a certain window and opens a new window, 
the owner of an adjoining house has a right to obstruct the light to 
the new opening, if he can do so without obstructing the light to the 
old window. But if he cannot obstruct the new without obstructing 
the old, he must submit to the burden. 7 C 453 (468). U 

Extinction ^^' ^^ easement is extinguished where the 

on permanent aite- servient heritage is by superior force so perma- 

ration of servient _ ,, ,, j xi. x xi j 

heritage by supe- Gently altered that the dominant owner can no 

cior force. longer enjoy such easement : 

Provided that, where a way of necessity is destroyed by supe- 
rior force, the dominant owner has a right to another way over the 
servient heritage, and the provisions of section 14 apply to such 
way. 

Illust/rations, 

(a) A grants to B, as the owner of a certain house, a right to fish in a river running 
through A's land. The river changes its course permanently, and runs through C's land. 
B's easement is extinguished. 

(6) Access to a path over which A has a right of way is permanently cut off by an 
earthquake. A's right is extinguished. 

Extinction by ^®' ^ easement is extinguished when either 

destruction of either the dominant Or the servient heritage is complete- 
heritage, ^y destroyed (i). 

Illustration, 

A has a right of way over a road running along the foot of a sea-cliff. The road is 
washed away by a permanent encroachment of the sea. A's easement is extinguished. 

(ITotes). 

/.— " Easement Is extinguished when.. ..heritage is completely destroyed:' 
(1) Nature of destpuction necessary for extinction of easement. 

The illustrations to this section and S. 61 make it clear that the destruction 
contemplated in this section must be permanent and not merely 
rebuilding. 7 Bom. L.R. 352 (356). Y 

<2) Demolition of old building for erection of new building— Effect^Law before 
and after Easements Act. 

Before the Easements Act the law was that the demolition of a building, which 
had acquired a right to light and air, did not extinguish that right, 
if such demolition was for the purpose of new building having the 
same area of light and air included in the latter as had been possess- 
ed by the former. The Easement Act has not changed the law. 7 Bom. 
L.R. 352 (356). ^ 
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L— "Basement is extinguished witen^ . ../teritage is compietely 

destroyed.''— {Concluded), 

(3) Building a new lionse on tlie Bite of tlie old lioa8e--Pre80PiptiYe Tight is 
extingttislied. 

Where the plaintiff builds a new house upon the site of the old house,, 
his prescriptive right of easement, if any, is also extinguished. 
20 W.R. 186. X 

(4) Partial de8tpaction--eirect on easement. 

There is nothing in this Act to support the contention that where a right to- 
light and air to a building has been acquired, a partial destruction of 
it extinguishes that right. 7 Bom. L.E. 352 (356). Y 

46. An easement is extinguished when the same person 

Extinction by becomes entitled to the absolute ownership of the 

unity of ownership, ^j^^j^ j^) ^j ^^^ dominant and servient heritages. 

Illustrations, 

(a) A, as the owner of a house, has a right of way over B's field. A mortgages 
his house, and B mortgages his field, to G. Then C forecloses both mortgages, and 
becomes thereby absolute owner of both house and field. The right of way i& 
extinguished. 

(b) The dominant owner acquires only part of the servient heritage : the easement 
is not extinguished, except in the case illustrated in section 41. 

(c) The servient owner acquires the dominant heritage in connection with a third 
person : the easement is not extinguisbed. 

(d) The separate owners of two separate dominant heritages jointly acquire the 
heritage which is servient to the two separate heritages : the easements are not extin- 
guished. 

(e) The joint owners of the dominant heritage jointly acquire the servient heritage i 
the easement is extinguished. 

(/) A single right of way exists over two servient heritages for the beneficial enjoy- 
ment of a single dominant heritage. The dominant owner acquires only one of tha 
servient heritages. The easement is not extinguished. 

((/) A has a right of way over B's road. B dedicates the road to the public. A'& 
right of way is not extinguished. 

(Votes). 

/. — '' same person becomes entitled to tlie absolute ownership of the whole 

of — heritages — '* 
(1) Ownership to extinguish easement mast be absolute. 

Absolute ownership does, but a qualified ownership does not, extinguish a 
right of easement. The mere circumstance of one becoming a joint 
co-sharer, after a right of easement has been acquired, does not 
extinguish the right. 7 A.W.N. 260. Z 

(2j Also ownership must be of the whole of the heritages— Co-ownership will not 
extinguish easement. 

When the dominant owner becomes a co-owner of the servient tenement 
jointly with another, the dominant owner has not such an estate in 
the servient tenement as to constitute unity of title in him to the 
two tenements, and the existing easements are not ^extinguished. 
15 B.L.R. 861. Digitized by CjOOgleJl 

(3) Right of ownership and right of easement, incompatible. 

A right of ownership and aright of easement are incompatible. 3 A.W.N. 66. E 
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47. A continuous easement is extinguished when it totally 
Extinction by ceases to be enjoyed (1) as such for an unbroken 
uon-enjoyment. p^^.j^^ ^f twenty years(2). 

A discontinuous easement is extinguished when, for a like 
period, it has not been enjoyed as such. 

Such .period shall be reckoned, in the case of a continuous ease- 
nqient, from the day on which its enjoyment was obstructed by the 
servient owner, or rendered impossible by the dominant owner ; and, 
in the case of a discontinuous easement, from the day on which it 
was last enjoyed by any person as dominant owner : 

Provided that, if, in the case of a discontinuous easement, the 
dominant ovsrner, within such period, registers, under the Indian 
Begistration Act, 1877, a declaration of his intention to retain such 
easement, it shall not be extinguished until a period of twenty years 
has elapsed from the date of the registration. 

Where an easement can be legally enjoyed only at a certain 
place, or at certain times, or between certain hours, or for a particular 
purpose, its enjoyment during the said period at another place, or 
at other times, ur between other hours, or for another purpose, 
does not prevent its extinction under this section. 

The circumstance that, during the said period, no one was in 
possession of the servient heritage, or that the easement could not 
be enjoyed, or that a right accessory thereto was enjoyed, or that 
the dominant owner was not aware of its existence, or that he 
enjoyed it in ignorance of his right to do so, does not prevent its 
extinction under this section. 

An easement is not extinguished under this section — 
(a) where the cessation is in pursuance of a contract between 
the dominant and servient owners ; 

(6) where the dominant heritage is held in co-ownership, and 
one of the co-owners enjoys the easement within the said period, or 

(c) where the easement is a necessary easement. 

Where several heritages are respectively subject to rights of 
way for the benefit of a single heritage, and the ways are continu- 
ous, such rights shall, for the purposes of this section, be deemed to 
be a single easement. 

llliistration* 

A has, as annexed to his house, rights of way fromthe high road thither over the 
heritages X and Z and the intervening heritage Y. Before the twenty years expire, A 
exercises his right of way over X, His rights of way over Y and Z are not extinguished. 



Ss. 47 & 48] Act ¥ of 1882 (indian easements act). 127 

(Notes). 
L^"wbett it totally ceases to be eajoyed." 

<1) Destraotion of easement by long non-user— Right to erect bund. 

The right to erect a bund across a river could only be enjoyed as an easement, 
and a person will lose that right by long desuetude ; the public mean- 
while may acquire a prescriptive right of way through the river. 
32 0. 930. C 

i^) Right of way— Silent allowance of obstruction—Implied acquiescence. 

Where the plaintiff, who had a right of way over the defendant's land, 
allowed the defendant to proceed with the erection of a house, on that 
way, without interruption, and remained silent for seven years before 
he brought his suit, the plaintiff's conduct was such, that the Court 
should infer from it that the defendant had the acquiescence of the 
plaintiff. 10 W.R. 316. D 

2.— "for an unbroken period of twenty years.*' 

(1) Discontinuance for four years— Effect. 

The plaintiffs sued for an injunction to restrain the defendants from allowing 
the rain-water of their house to flow on plaintiff's land. The Court 
dismissed the suit on the ground that the defendants' easement 
being discontinued only four years before suit, was not extinguished 
under S. 47 of the Indian Easement Act until the lapse of 20 years 
from its total disuse. 9 Bom. L.R. 1101. E 

!(2) An ousted dominant ownef may sometimes be barred by the Limitation Act 
irom claiming his right by suit. 

(a) A right to easement is an interest in immoveable property. A suit to 
recover such a right will be governed by Art. 144 of the Limitation 
Act, 1877. 5 M. 263. P 

(6) A suit to recover a jalkar (a profit a prendr6) is governed by Art. 144 of 
the Limitation Act of 1877. 3 0. 276=1 C.L.R. 592. 

(c) The plaintiff's right to the flow of water from a canal is an interest in 
immoveable property, and he will lose all his remedy in respect to 
such interest by cesser of enjoyment for a period of more than 12 years 
before suit. 3 M.H.C. Ill (112). H 

{S) Private right of fishery— whether immoTeable property under S. 9 of the 
Specific Relief Act. 

See 12 B. 221, 18 C. 80, 19 C. 544 and 13 M. 64 under S. 32, supra. 

48. When an easement is Extinguished, the 

bs (] 
guished. 

Illustration, 

A has an easement to draw water from B's well. As accessory thereto, he hsSa 
right of way over B's land to and from the well. The easement to draw water is 
^extinguished under section 47. The right of way is also extinguished. 



^essory^^hts.^ ^ rights (if any) accessory thereto are also extin 
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49. An easement is suspended when the dominant owner 

becomes entitled to possession of the servient 
easemen^.^^^ °° heritage for a limited interest therein,, or when 

the servient owner becomes entitled to possession 
of the dominant heritage for a limited interest therein.. 

50. The servient owner has no right to require that an ease- 
Servient owner ^^^^ be continued (1) ; and, notwithstanding the. 

not entitled to re- provisions of section 26, he is not entitled .to com-^ 

quire continuance. .-pt t.,, .,i- 

pensation lor damage caused to the servient heri-^ 
tage in consequence of the extinguishment or suspension of the: 
easement if the dominant owner has given to the servient owner 
such notice as will enable him, without unreasonable expense, to- 
protect the servient heritage from such damage. 

Where such notice has not been given, the servient owner is^ 
Compensation for ©^^titled to compensation for damage: .caused to. 

damage caused by the servient heritage in conseq^uence of such 
extinguishment. ... , 

extinguishment or suspension. 

Illustration, 

A, in exercise of an easement, diverts to his canal the water of B's stream. The: 
diversion continues for many years, and during that time the bed of the stream partly^ 
fills up. A then abandons his easement, and restores the stream to its ancient course.. 
B's land is consequently flooded. B sues A for compentation for the damage caused by 
the flooding. It is proved that A gave B a month's notice of his intention to abandon 
the easement, and that such notice was suMcient to enable B, without unreasonable^ 
expense, to have prevented the damage. The suit must be dismissed. 

(irote8)c. 
1.—-** servient owner has no right to require., that easement be continued.'^ 

(1) Dominant owner's right to put an end to an easement. 

Where the dominant owner had, for a long period of time, been enjoying the- 
right of water in excess of his requirements through the servient estate,, 
the servient owner has no right to force the former to continue to* 
exercise that servitude, and the dominant owner can put an end to the 
servitude whenever he may think proper. 2 C.L.R. 141. 1 

(2) Thus right to discharge water over another's land may be abandoned>. 

(a) Where an easement consists in the right to discharge water over the land 
of another, though the water may be advantageous to the servient 
tenement, the servient owner cannot acquire a right to have it dis-^ 
charged on his land, unless the existence of some grant or arrangement 
is either proved or, from the circumstances of the case, may be 
reasonably presumed. 14 C.P.L.R. 145. j 

(6) The fact, that water falling on the plaintiff's land was collected in a reservoir 
and used to flow to the defendant's land, would not prevent the plain-^ 
tiff from building, on his own land, a bund which would prevent the 
water from flowing on to the defendant's land. 13 W.R. 4^.4. K 
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51. An easement extinguished under section 45 revives (a) when 
Revival of ease- the destroyed heritage is, before twenty year's. 

^^^^^' have expired, restored by the deposit of alluvion ;, 

(6) when the destroyed heritage is a servient building, and, before 
twenty years have expired, such building is rebuilt upon the same 
site ; and (<?) when the destroyed heritage is a dominant building (i), 
and before twenty years have expired, such building is rebuilt upon 
the same site (2), and in such a manner as not to impose a greater 
burden on the servient heritage. 

An easement extinguished imder section 46 revives when the- 
grant or bequest by which the unity of ownership was produced is 
set aside by the decree of a competent Court. A necessary easement 
extinguished under the same section revives when the unity of 
ownership ceases from any other cause. 

A suspended easement revives if the cause of suspension is 
removed before the right is extinguished under section 47. 

Illustration. 
A, as the absolute owner of field Y, has a right of way thither over B's field Zl Ak 
obtains from B a lease of Z for twenty years. The easement is suspended so long as A 
remains lessee of Z» But, when A assigns the lease to G, or surrenders it to B, the right 
of way revives, 

(ITotes). 
/.— "sacA building.'* 
(1) ''Such buiMing,' signifioAiite of . 

The term ** such building " cannot be construed so as to mean '*a building of the- 
same dimensions ** as the old building. The term means only ** the 
destroyed dominant building. ' ' A dominant owner is, therefore, entitled 
to pull down the dominant building and rebuild it so as to preserve his 
easements, provided, the rebuilding does not impose a greater burden 
on the servient heritage. 7 Bom. L.R. 362 (358). L- 

2.— "same site.'' 
(1) New building erected partly on old site and partly on new— Effect. 

Where a building is erected partly on the site of the old and partly on additionar 
site, the building must be considered as one on the same site and is 
entitled to the old easement provided there is no increased burden on 
the servient tenement. 7 Bom. L.R. 352 (368). M. 

CHAPTEE VI. 
Licenses. 

52. Where one person grants to another, or to a definite 

., ^ . ,, ^ ^ ^ number of other persons, a right to do, or continue 
•* License " defined. . ^ . ii 

to do, mor upon the immoveable property of the- 

grantor, something which would, in the absence of such right, be un- 
lawful, and such right does not amount to an easement or an interest 
in the property, the right is called a license. 
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(Notes). 
L—** License," 
^(1) License and easement distinguished. 

A license is not, as in the case of easements, connected with the ownership of 
any property^ but creates only a personal right or obligation. License 
rights are not generally transferable, and the transferee of the rights 
of the licensor is not bound to continue the license granted by the 
former owner, while easements once established follow the property. 
23 B. 397. N 

« (2) License and interest in immoveable property distinguished. 

If the authority gave only a right to dig for tin or other metals, and remove 
the ore so dug out, it was of the nature of license ; but if the grant 
demised all the ores existing in a particular area, then it was a demise 
of interest in land. 23 B. 397 (402), 

«^3) Proof of license. 

The negative definition of license given in this section makes it necessary that, 
before a right can be shown to be a mere license only, it must be proved 
not to be an easement or an interest in property. 23 B. 397 (400). P 

(4) Right to raise rice j)lants in defendants' land and transplant them to the 
plaintiffs land, whether license. 

Where a right is conferred upon the plaintiff, to use the defendant's land, for 
a certain part of the year, for raising rice plants for the purpose of 
transplanting them to his own land, and such right has been enjoyed 
for 50 or 60 years, such a right cannot be considered as a personal 
license revocable at the grantor's pleasure. It is an easement, or more 
correctly, a permanent lease of the land, for a portion of the year, for 
a specific purpose, 23 B. 397 (402). Q 

^(5) Kumki rights in South Ganara— License. 

Kumki right in South Canara is not an easement, but a right exercised over 

Government waste, by permission of Government, and does not entitle 

the owners of the right to a decree for possession. 16 M. 304. R 

(6) Right to trap and carry away elephants, whether license. 

The grant of a right to trap elephants upon the plaintiff's land is a grant of a 
mere licease, and, if the right is coupled with the right to carry away 
the elephants and reduce them to possession, the grant cannot be some- 
thing more than a license, as such a right is not an interest in immove- 
able property nor an easement. 16 M. 280 i^282)= 3 M.L.J. 27. S 

(7) Right of way by sufferance. 

A right of way by sufferance cannot create a permanent right. W. R. (1864), 
293. T 

«(8) Permission to tenant to erect a dam whether license. 

(a) Where a landlord granted permission to a tenant, to erect a dam, which had 
the effect of obstructing the natural flow of water to the other lands of 
the lessor, the permission did not amount to a grant, and might be 
terminated by the lessor on condition of paying the lessee any ex- 
penses which he might have ncurred. 1 M.H.C. 268. U 
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i,— ** License.*'— (Concluded), 

(b) An agreement, between two persons, to construct a dam across a main 
channel, and from thence, a smaller channel was to be made, through 
the land of one of them, to that of the other, by means of which, it was 
agreed that the latter should be at liberty to take water for the irriga- 
tion of his fields, was held to be an easement, and not merely a license 
revocable at the will of the grantor. 4 M.H.C. 98, Y 

(9) No right by prescFiption by tenant against landlord. 

A tenant cannot acquire a right by prescription against his landlord. 6 C.L.J. 
218. W 

j(10) Customary rights of tenants of a locality, nature of. 

A customary right of the tenants in the locality to cut wood for fuel, plough- 
handles, door-posts, &c., is a right of customary easement attaching to 
the locality, and not to any collection of individuals ; such a right is 
known in this country, in the case of free pasturage or a fishery, what 
in English Law is called a profit a ]^rendre. It is only under quanti- 
tative limitation as to present needs that such a customary right can 
be reasonably exercised. 6 C.L.J. 218. X 

(11) The granting of a right to use priiry along with transfer of land, whether 
license* 

Where a person alienates a part of his land, and grants a privilege to the use 
of a privy over the other part, by the same instrument which transfers 
the land, the privilege must be regarded as one ancillary to the use of 
land and cannot be regarded as a mere license. 18 B. 382 (386). Y 

53. A license may be granted by any one (i) in the circum- 

stances, and to the extent, in and to which he may 
licl^se. ""^^ ^""^^^ transfer his interests in the property affected by 
the license. 

(Note). 
/.— " license may be granted by any one, Ac. '* 

Power of tenants-in-common to grant license. 

One of two or more tenants-in-common, may lawfully enjoy the whole property, 
in any way, not destructive of its substance so as to amount to an 
ouster of the other co-tenants. Whatever a tenant may himself do, he 
may license another to do. 7 B. 336 (337). Z 

54. The grant of a license (i) may be express or implied from 

the conduct of the grantor, and an agreement which 

press*or impfied.^^ purports to create an easement, but is ineffectual 

for that purpose may operate to create a license. 

(ITote). 
/.— '• grant of license. ' ' 
Arrant of license by parol or deed— ^ Effect. 

A mere license passes no interest, nor alters, nor transfers, property in any- 
thing, but merely makes an act lawful, which, without it, had been 
unlawful, and this is in its nature revocable, irrespective of the 
license being granted by deed or by parol. 4 M.H.C. 98. K 
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55. All licenses necessary for the enjoyment of any interest^ 
or the exercise of any right, are implied in the 
antrxTb/iaw.'''^' constitution of such interest or right. Such 
licenses are called accessory licenses 

Illustration, 

A sells the trees growing on his land to B. B is entitled to go on the land, and take 
away the trees. 

56. Unless a different intention is expressed or necessarily 

implied i^), a license to attend a place of public 
transferable.^ ^^ ^^ entertainment may be transferred by the licensee; 

but, save as aforesaid, a license cannot be trans- 
feiTed by the licensee (2), or exercised by his servants or agents. 

Illustrations, 

(a) A grants B a right to \Talk over A's field whenever he pleases. The right is 
not annexed to any immoveable property of B. The right cannot be transferred. 

(6) The Government grant B a license to erect and use temporary grain-sheds on 
Government land. In the absence of express provision to the contrary, B's servants 
may enter on the land for the purpose of erecting sheds, erect the same, deposit grain 
therein, and remove grain therefrom. 

(Notes). 
/• — *' Unless a different intention, ,..is necessariiy implied.'* 

(1) License to trap elephants implies a /Fight to employ servants. 

A license to trap elephants on plaintifi's land and carry them away may give 
the licensee the right to employ his servants to dig pits and aid in 
capturing the elephant. 16 M. 280=3 M.LJ. 27 (30). B 

2.^'* a license cannot be transferred by the licensee,'* 

(1) License to trap elephants not tFansferable. 

But this right to trap elephants and carry them away does not carry with it 
the right to transfer the license or any part of the rights contained 
therein. (Ibid), C 

57. The grantor of a license is bound to disclose to the licensee 
Grantor's duty to any defect in the property affected by the license 

disclose defects. likely to be dangerous to the person or property of 

the licensee, of which the grantor is, and the licensee is not, aware. 

, . , ^ 58. The grantor of a license is bound not to 

Grantor»s duty ,. ,, , -, , ^ , 

not to render pro- do anything likely to render the property affected 

perty unsa e. ^yy the license dangerous to the person or property 

of the licensee. 

Grantor's trans- ^® * When the grantor of the license transfers 

feree not bound by the property affected thereby, the transferee is not, 
^°®^^* as such, bound by the license. 
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License when ^- ^ license may be revoked by the 

revocable. grantor, unless — 

{a) it is coupled with a transfer of property, and such transfer 
is in force C^) : 

(6) the licensee, acting upon the license, has executed (2) a work 
of a permanent character, and incurred expenses in the execution. 

(Notes). 
/.—"// is coupled with a transfer of property." 
<1) License not eoapled with ^ant— reYoeable. 

A license to go upon another's land, unless coupled with a grant, is revocable 
at the will of the grantor, subject to the right of the other to damages, 
if the license were revoked contrary to the terms of any express or 
implied contract. 16 C. 640. D 

<2) License to occupy cattle yard— reYocable. 

Where a tenant, who was an occupancy tenant in a certain village, and also 
cultivated certain land in another village, was allowed by the zemindar, 
who owned both the lands, to occupy a cattle yard and shed in the 
latter village, the tenant was a mere licensee and the license could be 
revoked. A.W.N. (1901), 42. E 

^3) Pepmission to use a piece of land as cpemation gpoand— License. 

Where the plaintiffs, who received permission from the local authorities, used 
the land in dispute for the purpose of cremation since 1866, the plain- 
tiffs were held to be mere licensees. 8 Bom. L.R. 310. p 

<4) License coupled with an interest, effect of. 

A mere license is something quite different from a license coupled with the 
creation of an interest. When that exists in a valid form, it operates as 
a contract or a gift or a grant, and is subject to the same incidents, and 
is also binding and irrevocable as any other contract, gift, or grant. 
4M.H.C.98 (99). G 

^5) Municipal CSommissioner's power to grant licenses for milch cattle stables- 
City of Bombay Municipal Act (III of 1888). 

The Municipal Commissioner of the city of Bombay, having a discretionary 
power to grant a license for the stabling of milch cows, it follows that 
they have also the power to refuse a license in the exercise of that dis- 
cretion. The only limit to its exercise is that it should not be arbitrary, 
vague, and fanciful ; but it must be legal and regular. 5 Bom. L.B. 
1001. H 

^6) License for an eating house — Discretion of Commissioner of Police. 

The Commissioner of Police has no discretion to refuse a license for an eating 
house under Act XLVIII of 1860. 26 B. 896= i Bom. L.R. 1 on 
appeal from 3 Bom. L.B. 653. I 

<7) Cantonment Code— License to dairyman. 

S. 167, cl (e) of the Cantonment Code (C.P.) prescribes that no dairyman shall 
carry on his trade unless he has applied for, and obtained, a license 
from the cantonment authority, and the license cannot hi refused if the 
applicant is willing to comply with such conditions as the cantonment 
authority may think fit to impose under S. 168. Therefore, an order 
arbitrarily refusing the license is altogether illegal. 14 C.P.L.R. 135. J 
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/.— " it is coupled with a transfer of property.''— {Concluded), 

(8) Licenge for boats plying for hire— Collector's power to revoke— Act Xot 1889. 

The Collector has no authority, under the provisions of Act X of 1869 (Indian 
Ports), to revoke the license, granted to boats plying for hire, on 
the ground that their continuance would affect the interest of 
contractors with Government. 4 Bom. L.R. 773. K 

2.—*'tlie iicensee..\,has executed a work of a permanent citaracter." 

(1) Wbope licensee has erected a permanent house, license cannot be revoked. 

Where a license was granted by a zemindar to the predecessors in title of the 
defendant, and they, acting upon the license, built a house, which was 
of a permanent character, the zemindar could not revoke the license 
and seek possession of the site. 8 A.L.J. 760= A.W.N. (1906), 805 = 
29 A. 133 (137). L 

(2) Katcha thatched house is a work of permanent character. 

A katcha thatched house may be a *' work of permanent character," although 
the thatch of the house is removed from time to time. A.W.N. 
(1906), 216= 3 A.L.J. 765 = 28 A. 741. ML 

(3) License to erect dam— Expenses incurred by tenant — Revocability. 

Where a license is granted to a tenant to construct a dam, so as to obstruct the 
flow of water to other lands of the lessor, the lessor can revoke such a 
license on condition of his paying the expenses, which the tenant 
might have incurred on the strength of such a license.l M.H.C. 258. N 

(4) Erection of wells by license— Extent of revocability. 

The plaintiff, a zemindar, claimed to have his right declared to build a house 
on some waste land in the mauza, which was resisted by the defen- 
dants, tenants in the mauza, on the ground that they had built wells 
and water courses on their land, and had a right also to use it as a 
threshing floor and for stocking cow-dung. Heldy that the defendants 
not having acquired any right adverse to the plaintiffs as owners by 
prescription, or otherwise, their right of use could only be as licensees- 
of the plaintiff. The license could be revoked, except in respect of th& 
wells, which were works of a permanent character, and on which the* 
defendants had incurred expenses. 8 A. 69=A.W.N. (1886), 3. O 

(5) Rights of transferee of a tenant— Licensee. 

A tenant by attempting to transfer his holding by mortgage, does not lose his 
rights. The transfer is void as against the landlord and therefore the 
tenant-right remains. It may therefore be said, that, when a mort- 
gagee of a tenant is in possession, he is in possession as the licensee of 
the tenant, and the landlord has no right to turn him out. 3 G.P.L.B. 
9 (10). P 

Bevocation express 61. The revocation of a license may be 

or implied. express or implied (D. 

Illustrations. 

(a) A, the owner of a field, grants a license to B to use a path across it. A, with 
intent to revoke the license, locks a gate across the path. The license is revoked. 

(6) A, the owner of a field, grants a license to B to stack hay on the fieli.OOffliB& 
sells the field to G. The license is revoked. 
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(Note). 
L—" express or implied." 

(1) ReYocation of pepmission implied by continaed non-user.. 

Where a person, having permission to use the water of a tank, did not use the- 
tank since the excavation of the tank four years ago, the permission^ 
may be taken to have been revoked. 15 W.R. 308. Q^ 

62. A license is deemed to be revoked W — 
^d^^re^kLd^^^^"^ (^^ when, from a cause preceding the grant of 

it, the grantor ceases to have any interest in the 
property afifected by the license : 

(6) when the licensee releases it, expressly or impliedly, to the- 
grantor or his representative : 

(c) where it has been granted for a limited period, or acquired,, 
on condition that it shall become void on the performance or non- 
performance of a specified act, and the period expires, or the condi- 
tion is fulfilled: 

(d) where the property affected by the-license is destroyed, or by 
superior force so permanently altered that the licensee can no longer 
exercise his right : 

(e) where the licensee becomes entitled to the absolute owner- 
ship of the property affected by the license *.. 

(/) where the license is granted for a specified purpose, and the 
purpose is attained or abandoned, or becomes impracticable : 

(g) where the license is granted to the licensee as holding a 
particular office, employment, or character, and such office, employ- 
ment, or character ceases to exist : 

(h) where the license totally ceases to be used as such for an 
unbroken period of twenty years, and such cessation is not in pur- 
suance of a contract between the grantor and the licensee : 

(i) in the case of an accessory license, when the interest or right 
to which it is accessory ceases to exist. 

Note;, 
/.—"//cense is deemed to be revoked, Ac" 
(1) Denial of licensoF's title, whether peYokes license. 

A licensee in possession does not,, like a tenant, forfeit his license and become- 
liable to immediate ejectment,, by denying the title of licensor. A.W.N. 
(1901), 157. R. 

63. Where a license is' revoked, the licensee is entitled to a 
reasonable time to leave the property affectedi 
on^re^'oc^ton."^^ thereby, and to remove any goods whici he bas^ 
been allowed to place on such property. ^^^8 



136 Aot Y of 1882 (indian easements act). [S. M 

64. Where a license has been granted for a consideration, and 
the licensee, without any fault of his own, is 
^Jiviciln! ''^^*^ evicted by the grantor before he has fully enjoyed, 
under the license, the right for which he contract- 
ed, he is entitled to recover compensation (i) from the grantor. 

(Note). 
/.— " licensee — entitled 'to recover compensation.'* 

>{1) Right to recoYer compensation by licensee —LieeBBo granted without con- 
sideration. 

Where the landlord granted a license to a tenant to construct a dam, without 
consideration, the tenant was held to be entitled to the reimburse- 
ment of his expenses in constriaeting the dam, on revocation of the 
iliaense. 1 M.H.C.StgS. S 
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^ote : — 1. The thick figures at the end of each line refer to the pages of the Act and 
the alphabets in italics preceding the thick figures refer to the cases 
haMiing corresponding thick letters against them in those pages. 
*2. S in Brevier Roman denotes the Section. 

Abandontncfvt 

Effect of non-user of easement— Intention— Meaning and effect of— Evidence of 

~^K—2\ 122, 123. 
— of right to discharge water over another* s land — J, X, 128. 

Abatement 

— of obstruction of easement — S. 36, 119. 

—of obstruction to right of way, jfe/, 94. 

— by suit— Obstruction to public thoroughfare, K, 96. 

Accessory liceitses 

— annexed by law. S. 55, 132. 
Accessory rights 

Meaning of— Extinction of— S. 24, 86 ; S. 48, 127. 
Acq^uiescence 

— may be inferred from conduct -Effect of delay in suing for injunction, N, O, 

lei. 

Implied, in obstruction to right of way, L>, 127. 
Act XVI of 1864, (Registration) 

S. 13 of, does not require contract purporting to create or transfer rights to be 
written, C, 27. 

Act X of 1871 [Bengal) 

Jalkar is not an interest in land under, Cf, 50. 
Act XV of 1873 (N.W.P. and Oudh Municipalities) 

Obstruction by Municipality— Court's power to grant relief, />, 98. 

Act V of 1882 (JbJasements) 

Local extent of, S. 1, 4« 

Applicability of, to Bengal, N.W.P. and Oudh, Punjab, and places where Act 

not in force, A—Fy 4, H, 29, ^, 32. 
Profits a pendre in gross not an easement under—/:/, 8. 

Act III of 1888 {Bombay Municipality) 

Municipal Commissioner's power to grant or refuse license for stabling of milch 
cows, H, 133. 
Act X of 1889 (Ports) 

Power to revoke license lor boats plying for hire, K, 134. 

Adverse possessio,, Digitized by GoOqIc 

Temporarv user of land by adjoining owner whether— 4, 65. ^ 

65 
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INDEX.— (Con^inweti). 

Agent 

Transfer of license to— S. 56^ 032', 
Agreement 

Agreement preventing actjwisition ©f prescriptive right, effect of, 67, 62.. 
Air 

Obstruction to — see Injumctioii (Mandatory)^ 

Natural right to lateral— TT—F, 17. 

Easement of light and air impliedly granted on severance, extent of, T, 36. 

Prescriptive right to, how acquired— Nature of right— S. 15, 39, T— r, 10, 41. 

Right to unobstructed flow of south breeze, acquisition of— Right to air to open 

space. S. 17 (b), 2C, TOr -Z, l<r. 
Right to, extent of— Right to pollute— S. 28 (b), (c), (d), 89 ;,S, T, 91. 
Suit for disturbance of easement —Points to be proved, Q, JB, 91. 
Disturbance to easement of, when actionable, D — Hy 97. 

Obstruction to, when actionable— Ptoof of actual damage— Pbsitive dfscomfbrt— 
Test of comfort, D~L, 101, 102.. 

Alienation 

deprivation of power of, F, TF, 27. 

services derived by one part from another before, ar& called destinaiion^ du ^ere de- 
famille, D, 27, i/, 28. 

Alteration 

Right to alter mode of enjoyment— Exceptix)n.. S. 23,. 84. 
Alternative claims 

—of easement and ownership may be allowed, 0^42^3 — Z/, 43. 

Ancient lights 

Effect of partition decree, N^ 38. 

Obstruction to, when actionable— Effect of delay in suing.for iBJunction, G, Ny IW. 
Injunction to restrain obstruction to— Appointment of Commissioner to decide- 
extent to which building is to be demolished,. C,.115j D, lift. 

Annuities 

Whether, are interest in immoveable property,. J",. iC^O. 

Prescriptive right to annual allowance— Nibandha payable from temple funds - 

Right to annual allowance from inamdar— Receipt for IW years— Effect 

r, U, 72. 

Appeal 

Lower appellate Court's finding that uger was *-long since"— interference with find- 
ing in special appeal, TF, 65. 

Obstruction to easement— Appellate Court refusings relief on technical ffroundis 

g, 100. 

Appurtenant 

Effect of using further words besides, Nt 26. 

—or * belonging' generally carries actually existing easements,. 3f^ 25.. 

— in grant, includes what, B, 36. (^ r\r\n]i> 

-, profit a prendre, ^-B, 8. ^'^'^''"^ by ^^OOglL 
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INDEX.— (Con^inwrf), 

Appurtenances 

Right to, on transfer of heritage, E, fif, 81. 

Aqueduct 

Right to use another's^ E, 54. 

''As of right'' 

Enjoyment " as of right", meaning of — What constitutes such enjoyment — User 
as between landlord and tenant — Effect of custom — Presumption and burden 
of proof of user as of right, X — Y, 57—60. 

Balcony 

Projection of — Right to complain, G, 55» 
Bathing 

Right of villagers to bathe in tank, TK, 7. 
Bathing gJiat 

Exclusive right to — Customary right, P, 56 ; W, A', 72, 75. 

Right to exclusive use of, for collecting alms or fees, Q, 57. 
Beams 

Right to project beams on neighbour's land, T, 10. 
Boats 

Right of way for, acquisition of, D, 46. 

Right of way for, during rainy season — Occasional user— Actual user for 2 years- 
before suit not necessary, K, 61, C—E, 14. 

Right of way for, includes right to carry processions, F^ 83. 

narrowing of passage for — G, 88. 

License for, plying for hire— Collector's power to revoke. A', 184. 
Branches 

See Trees. 
Brushwood 

Right to cut, for repairing water course, E^ 79. 
Biiilding 

Grant of implied easement on grant of land for — 1\ 26. 

Right of owner to build on his land, G — It 15. 

Owner building on his land close to neighbour's wall, rights of, D, 78. 

Acquisition of easement by neighbour necessary to prevent landlord building, 
on his land, C, 11. 

Right of easement over Court- yard, Zr, 56. 

Change of— New house erected on site of old house — Effect on easement of light 
and air, C/, 91 ; 1, 121 ; TT, 124, X, T, 125. 

— , statutory authority for construction of works, Q — 8, 6. 

Revocation of license where licensee has erected a permanent — Katcha thatched 
house, nature of, L, My 134. 

Revival of easement — right to rebuild — ^New, partly on old site and partly on 
new site, Jf , 129 . 

Right to means of access implied by decree for room, B, §^^^q^ by GoOQIc 

Appointment of commissioner to decide extent to which, is to be demons!bed — 
Practice— C, D, 115, 116. 
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INDEX.~(C07i<iw2<«rf). 
Bund 

Right of owner to maintain, on his own land, i, 70. 
Right to repair or erect a — K — M, 53. 
Right to erect— Destruction of right by non-user, C, 127. 

Riparian owner may erect bund to prevent land from being flooded— Right to 
remove bund, i, 21, E, 24. 

JBurden of proof 

— that user was " as of right," 7, 89, VT, 60. 

—in claims for relief against obstruction of easement, 72—17, 68. 

— of improper exercise of discretion in granting injunction, Y, 108. 

Burial 

Grant of right of, carries with it right to perform ceremonies, V, 78. 
Right to bury the dead on another's land, J, 70, F, 79. 
Permission to use land as cremation ground— License, F, 133. 

Butwara 

See Partition. 

Canal officers 

Right of canal officers, P, 6. 

Cantonment Code {Central ProviTtces) 

S. 167 (e^ — License to dairymen, J, 133. 

Cattle 

Right to drive, through another's land, D, i*;, 70. 
Ceremojiies 

Right to perform customary, at place of burial, V, 78. 

Chance 

— of acquiring easement, transfer of, Y, 27. 

CMntiel 

Prescriptive claim to irrigation from a running— J3, J, 83. 
Injunction to close, newly constructed by Government, (/, 114. 

Civ. Pro. Code 

S. 493— Disobedience to injunction -Attachment— Court's powers, it;, F, 116. 

Commissioner 

Obstruction to ancient lights— Appointment of, to decide extent to which building 
is to be demolished, C, D, 118, 116. 

"Condition 

Extinction of easement on happening of dissolving condition, S. 40, 123. 
Consent decree 

Application of principle of implied grant to, F, 82. 

Consideration 

Licensegranted without— Licensee's right to compensation on revocation of license, 
S, 136. 

Construction ^igi^i^^^ ^^ GoOglc 

—of gran*,s— of Marathi sale deed— -of contracts granting easements, K, P, 28, 26. 
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INDEX.— (Con^tmied). 

Construction of words 

Mere use of expressions like *• formerly ", " all along ", ** for a longtime," " from 
before," etc., is insufficient to prove legal right of user — Meaning of 
*» Burralur," Tt^W, 15. 

Continuhig wrong 

Obstruction to easements and continued user of easement when amounts to — 
Remedy for— B— VT, 100; A', lOi. 

Contract 

Right of ryotwari tenant to supply of water based on, 1, 25. 
breach of implied, by Government for supply of water, J, 25. 
Substitution of one easement for another by— Right of way by - Period of user 
or non-user necessary, M, Ny 82. 

—between dominant and servient owners, effect of, S. 20, 82. 

Corpse 

Right of using public road for carrying — A", 98. 

Co7irtyard 

Right of easement over a, adjoining plaintiff's residence, £>, 58. 
Covenant 

— for quiet enjoyment — Effect — Obstruction to light and air — if, 109. 
CreJnation 

See Burial. 

Cnm. Pro. Code (1S72) 

Ss. 320, 532 -Use of public way— Right to easement — Magistrate's powers, O — B% 
95 ; X, r, 88. 

—(1898) 

S. 145 — Right of fishery not immoveable property, X, 49. 

S. 145— Magistrate's order under — Subsequent suit in Mamlatdar's Court — Right, 
of ferry, 0,117,^,118. 
Custom 

Right by custom, applicability of S. 9 to, £\ 28. 
Tenant may claim easements by -S, 89. 

Essentials of — Proof of reasonableness and certainty of — Pleadings —Burden of 
proof— Evidence of instances— Effect of valid— K-T, 78, L—N, Py 0, 80. 

Customary easements 

Nature and acquisition of — Period of enjoyment— Requisites and effects— S. 18- 
and notes, 73 — 80. 

Incidents of — examples of— S. 20, 82 ; A— I/, li, 12. 

—to put a dam— Injunction for its removal, 2', 114. 

Right of tenants of a locality to cut wood for fuel, etc., X, 131. 
Dairymen 

License to— S. 167 (e), Cantonment Code, J, 133. 
Dam 

Riparian owner's right to construct, and take water for irrigation — Villagers^ 
right to construct, for conserving water, /, ^, 53. 
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INDEX.— (CoMttntted). 
l}am^{Concluded), 

Customary right to erect, in rainy season to conserve water — 2\ 78, By C, 79. 
Suit to remove — Limitation, X, M. 

Customary easement to put a — Injunction for removal Of — T, 114. 
Permission to construct a, whether license— Revocability—V, 131, N, 184. 
Bight to raise, above Calingula of tank, N^ 22. 
Damage 

Liability for, from want of repair, S. 26, 87* 

Proof of special, in case of injury caused by obstruction to private and public 

road, F—L, 94, 98. 
— when substantial — Act done by one and many — Threatened or prospective 

damage, effect of— S. 33, 98, F, 100, ^— B, 101, TK, 104. 
Threatened — Award of damages or grant of injunction — ^English and Indian Law 

-B— r, 118, 119. 

Datnages 

— and injunction may be granted in one suit — When, may be given instead of 
injunction, C— F, 108, 106, M, 107, L-0, 110. 

Declaratory suit 

— ^in respect of right of way by public road, 3f , 98- 
Dedication 

— for a specific purpose is not transfer of absolute property, O, 86. 

what amounts to, to the public, Z, A, 72. 

** DeatinaUon du pere defamille " 

-—signifies services derived by one part from another before alienation, D, 27. 

Analogy between, and disposition of owner of two tenements when fails, ii;, 28. 
Disturbance 

meaning of, in English Law, 3f , 99. 
Dominant heritage 

Transfer of, passes easement. S. 19, 81. 

Extinction by permanent change in, or destruction of— Ss. 43, 45, 123, 124. 

Wrongful possession of, effect of— Cessation of user of way, I/, 89. 

Dominant ottmer 

Right of, to do acts to secure enjoyment. 8. 24, 88. 
Door 

Opening a doorway facing common property, J, 86. 

Injunction to restrain one from opening a, on his own property, O — -R, 77. 

—may be an opening for receiving light and air, O, P, 91. 
Drainage 

right of— Easement to discharge—!?, 20, T, I/, 84, F, 37. 

Bight of, over Municipal highway, infringement of, Z, 88. 

—of lands on a higher level, f/, V, 23. 

Discharge of, upon lower adjoining lands— Actionability— ObstructiQSl^ 
Municipality, A', iv, 98. 
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INDEX.--(Cow«im(e<i). 
Vrainage — (Concluded) . 

Effect of partition on rigbt of, K, 37. 

Right accessory to right of, A^VI. 

Disturbance of easement — Injunction, J,\iC, 118. 

Discontinuance of drain — Effect of servient owner filling it up, Fy 121. 

Drying 

Bight of, tobacco, C, 85. 

JUasetnent 

Definition of— S. 4. 

Yauieties and exampiles of — Y — Y, 8 — 12. 
is a restriction of certain rights, S. 7. 
— who may impose, S, 8. 

•servient owner may impose, on servient tenements, S. 9. 
— who may acquire, S. 12« 
Extinction of — Ss. 37 — 48. 
— in gross, Z, 8, V, 12. 
— whether immoveable property, D — iJ, 9* 
new — , creation of, ^^ 9. 
^._ —for limited time and on condition, S. 6, B, 14. 

Difierence between prescriptive and customary — G, 73. 

Disturbance of, right to enjoy without, — Nature of relief, S. 32, 93, A, 94. 

Suit for disturbance of, when may be brought — What amounts to substantial 

damage — Nature of relief — Appellate Court refusing relief on technical 

grounds. S. 33, 98, O, 99, Q, 100« 
Extent of — Easement of necessity and other easements, extent of, S. 28, 89. 
Increase of, S. 29, 92. 
Incidents of— Ch. Ill, ^. 
flevival of— S. 61, 129. 
Suspension of— S. 49, 128. 
Apparent — Ay 13. 

Doctrine of apparent and continuous, applies to India, F, 37. 
—apparent and continuous — Right of way, C, D, 37. 
Bight of way as apparent and continuous — English Law, Ej 37. 
•continuous, discontinuous, apparent, non-apparent, S. b, Z^ A^ 13. 
— passing of continuous, i, -J,^!. 
— non-apparent and non-continuous, G,37. 
— grant of discontinuous, not being one of necessity, H, 37. 
Apparent and centinuous, disturbance of, — Injunction, J, 113. 
Servient owner not entitled to require continuance of — Dominant owner's right 

to put an end to — S. -60, 1, 128. 
:grant of implied, on grant of land for building, T, 26. 

—of necessity, grant of, whether implied by partition by Court, Mr88. t 
—of necessity, J, A, 87* Digitized by VjOOglC 

—of necessity, an exception to jule of English Law that a man cannot derogate, 

X, y,:86. 
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INDEX.— (Con<tnw««). 

JBosewcn^— (Concluded) . 

—of necessity implied by restoration of zamindari, fc/, asv 

—of necessity claimable only under absolute necessity, I/— if, 38*. 

—of necessity, test of, X, 38. 

— of necessity before pfassing of Act, T, 82. 

— of necessity and quasi-easements, S. IB, 30, S, 32. 

Positive and negative — ,r, 12. 

quasi, I/, 27. 

— quasi, extent of, T, 35. 

— quasi, a way not of necessity may pass as, S, 33. 

— quasi — destination dii pere defamille, J, 37. 

— , quasi, no implied reservation of, in vendor's favour, Y, 36v 

transfer of a chance of acquiring, T, 27. 

transfer of— necessity for registration, -X, 27. 

grant of — necessity of writing — English Law, -.4, 27. 

— not to be used for purpose unconnected with enjoyment of dominant heritage,, 

S. 21, 82. 
Exercise and confinement of exercise of — S. 22, 83. 
Alteration of dominant heritage cannot enlarge a necessary or prescuiptive — Q, Br 

83. 
Change in the mode of enjoying, effect of, itf , N, 90;. 
Liability for expenses necessary for preservation of — S. 26, 87. 
— which is not a customary right need not be reasonable, K, 8Qi 
grant of implied, on severance of tenement, F, 34. 
Implication of grant of, upon severance of tenement, when ejBtends to right off 

way, G, 34. 
English Law on implied grant of— H, 34. 
— implied grant of, on partition by consent decree, O, 38. 
— from his own grant, X, 36. 
Alienation of portion of land carries — E, 34. 
— , Rule as to, going with property, C, 33. 
— by oral agreement, enforceability of, if, 27» 
See Customary easements. 

Easements Act 

S. 16 — Scope of — Modes of acquiring easements— F,. 86. 

S. 15— Application of, to easements acquired otherwise, Q, 67?. 

Eating house 

License for an — Discretion of Commissioner oi Police^/, 133. 

tlaves 

Obstruction to — Grant of damages or in>unctioii, i^', £>,.106, Q^ R, ±fBk 

Elephants 

Right to trap and carry away, whether license, S, 130.. ^.^.^.^^^ ^^ GoOqIc 
Transfer of license to trap,— right to employ ser\'ants, B, C, i32. ^ 
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mjyEX.^{Conwit(ed}. 
Embankvient 

Construction of — Injunction, M, N^ 113. 
Emphyteusis 

—nature of, JET, 11. 

English Law 

Difference between, and Indian Act, G, 4. 

Applicability of, H, 5. 

Easements of the nature of profit a prendre not technically so in — A, 8. 

— on Riparian owners same as Indian Law, F^ 18. 

Construction of general words in conveyance, Zr, 25. 

whether writing necessary for grant of easement under, A, 27. 

Applicability of, on right of way for sweepers, to India doubted, E, 32. 

Applicability of, where Act not in force, jR, 32. 

— on ways of necessity same as Indian Law, A^ 33. 

— English Law on implied grant of easements, iZ, 34. 

—on way of necessity for sweepers whether applicable to India, P, 33. 

— No implied reservation of quasi-easements in vendor's favour according to,. 

X, r, 36. 
According to, grant of easement may be implied on partition independently of user„ 
^,38. 

Be : acquisition of profits a prendre ^ L, M , 48, 

acquisition of easement by prescription — Actual knowledge and incapacity ot ^ 

servient owner, S — TT, 57. 
Enjoyment "as of right'', C, 58. 

— of prescription — Period of enjoyment must continue up to date of suit, C, 60u 
Applicability to India of presumption of, in favour of user as of right, 1', 60. 
— of prescription — Nature and effect — Applicability in India, K — P, 67. 
Bights in the nature of easements under — Y, 75. 
Indian and, re : injunctions, B -U, 104. 

Enjoyment 

— of easement, what amounts to — S. 15, 39. 
— continuance of, what amounts to, Z — F, 41. 

Excessive user 

Obstruction in case of — S. 31, 93. 

Injunction in case of trifling excess in enjoying easement, 1\ 107. 

ExcMnge 

Relinquishment of interests on land exchanged — Effect on right of way, S, 123^ 

Execution sale 

Right to easements goes with the property at F, 81, ^, 82. 

Extinction ^.^.^.^^^ ^^ GoOglc 

— of easements, Ss. 37 — 48. 
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mD^X.— {Continued). 

Ferry 

Nature of— Right of, how acquired— Private and exclusive right— ^, B, 11 ; 

C—E, 80. 
Right of— Nature of right— fi. 145, Grim. Pro. Code, Q, 118. 
Right of, whether immoveahle property— Disturbance of right, Z, 96. 
Right to set up ferry on one's laud, and over another's property, 2', 17. 
Acquisition of ferry rights — Monopoly — Right of owner of — A'^, Y, 68. 
Violation of right of — Continuous wrong, V, 100. 

fishery 

Nature and acquisition of right of — Jalkar rights—Acquisition of, by fluctuating 

bodies— Right of, in sea — S~B, 49, H—J^ 80. 
Right of private fishery granted only by Government, H, 25. 
Right of, in sea and in tidal and navigable rivers — Grant by Crown — Acquisition 

by prescription, N — F, 51. 
Several — Common — Free— Territorial — Rights under, X — J3, 52. 
Right of, by undefined persons, C, 69. 
Right o£ — Effect of immemorial usage, Ny 74. 
Right of, on private property — Unreasonable custom — Acquisition of exclusive 

right of, ^, Ay 78. 
Right of, whether immoveable property — A — 0, 96, 97. 
Obstruction to right of fishing in the sea— Injunction— TK, 115. 
— See Jalkar, 
Forest Act {Madras) 

jurisdiction of Madras Forest Officer under, Q, 22. 
Fruits 

See Trees. 
>Oas 

Easement to discharge — Ay 55. 

^General Clauses Act 

— Definition of immoveable property in, E — H, 9. 
'Government 

Rights and powers of— I—- F, 5— 7, 5, 22. 

creation of easements in favour of Railway Company by, G, 25* 

— only can grant right of private fishery, if, 25. 

breach of implied contract by, for supply of water, J, 25. 

— channel, water in, right of Inamdar to use, F, 36. 

Right of, as melvaramdars for easement of water, TV, 36. 

Right of free pasturage over, lands — Bombay Land Revenue Code, Q^ 48. 

Claim of prescriptive easement against — Knowledge of Collector not necessary, 

Wy 57. 

Acquisition of easement as against— S, 16, 39 ; Q— Y, 62, 68. 
Prescriptive right to payments made by, to a private individual, RrS* 71. t 
Injunction to close a new channel constructed by— t/, ii4.igitized byVjOOglC 
Suit against officers of — Mamlatdar's jurisdiction, L, 117. 
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INDEX.— (Cow^nwed). 

'Grant 

construction of, X— M, 28, N—P, 26. 

Easement given by — Mode of enjoyment to be gathered from— TV, 92. 

right to lateral light and air only acquired by prescription or, F, 17. 

owner wishing to retain any right over, Q^ 26. 

implied, B—T, 26. 

Appurtenant in, may include right of way in favour of grantor, J5, 36* 

Claim to easement based on presumption of grant arising from long user— Time 
for suit, D— H, 60, 61. 
'Grazing 

Bights of, in village waste — Wajib-ul-arz — Zemindar's power to reclaim waste, 
T,59;B, S,78. 

Customary right of, on Government land, D, 79. 
^aut {Market) 

Right to hold, nature of, Y, 96 ; T, 115 

Dispute among rival haut proprietors, P, 16. 

Settlement of taluk upon which, used to be held— Holder's right of monopoly, 

g,16. 
Power of Magistrate to remove, to a distance, O, 16. 
See Market. 
Holi 

Right to bum the, on zemindar's waste land, F, 28, I/, 75. 
Immemorial user 

Claim to easement based on — Limitation for suit, D — H, 60, 61. 
Immoveable property 

— includes incorporeal hereditaments savouring of realty, I, 9 ; interests in — 
I — K, 9 ; Easement >Vhether — D—H, 9 ; easement of light and air is — X, 27 ; 
chance of acquiring easement is not — Jf , 27. 

Implied grant 

Whether principle of, on severance of tenements applies to partition on a decree 
and to consent-decree and to decrees in contested suits, Z, T, 82. 

Inamdar 

Right of Inamdar to use water in a Government channel for irrigation, V, 36. 
Incorporeal hereditaments 

Immoveable property includes — Personal—/, Zv, 9. 

Prescription applicable to — K, 72. 

Injunction 

— does not run with the land — when may be granted — Grant of, is matter of 

discretion — English and Indian Law, Q—W, 104. 
Burden of proof of improper exercise of discretion in granting— Y , 108. 
Grant of, for prospective damage, B, 101. 
Refusal of, on ground of offending religious feelings, Z, 108. 

i 

— and damages may be granted in one suit— When damagiig^t^^yi^e given instead 
of-C— jF^, 108, 106, M, 107, L-<>, 110. 
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INDH^X,— (Continued). 

Injunction— (Concluded). 

—in case of trifling excess in the enjoyment of easement, 7', 107. 

Interim, when may be granted, 0, 103. 

Suit for, restraining defendant from doing a particular act— Act done pending 

suit — Ground for granting mandatory—^, 111. 
Remedy for disobedience of — Enforcement of injunction decrees, Z — Cr, 115, 116. 
— to restrain disturbance of easements — Nature and object of — Rules re: grant of 

— Jurisdiction as to, and enforceability of — . S. 35 and notes, 103 — 119. 
— for invasion of right of privacy, I/, 77, et seq. 



'(Mandatory) 



Object of, P, 103. 

— -as remedy for continuing nuisance, X, 104. 

Suit for, by one having a mere right of user, A, 108. 

—in case of obstruction to eaves, Ey L^ 106. 

Effect of laches on grant of— G — K, 106. 

Grant of, where defendant is likely to suffer more or to be oppressed thereby,. 

P— S, 107. 
mere notice to defendant not to continue the obstruction insufficient, T', 108. 
Obstruction to light and air— Grounds for grant of— Points to be considered^ 

TT- P, 108—110. 
non-compliance with— Remedy, B, 115. 
Injury 

Prescriptive right to injure another, B, 69. 

Threatened —A ward of damages or grant of injunction — English and Indian Law 

— K^r, 118, 119. 

Interrtiption 

— of easement, what amounts to, S. 16, 39 ; evidence of — A — P, 43 — 45. 
what is necessary to negative submission to— P, 62. 

Irrigation 

Zemindar's duty to maintain, works, jT, 6. 

Riparian owners, right of, to irrigate lands — Irrigation of non-tiparian tenements,.. 
W—A, 23, B, C, 24. 

Prescriptive claim to, from running channel, IT— J, 53. 
Jajinans 

Customary right to take, on another's property, J, 80. 
Jalkar 

Nature, meaning and grant of -F — B. 49, F — H, 50. 

Suit to recover right of- Limitation, G, 127 ; F^ 11 ; see also Fishery. 
Ji'risdiction 

—of Mamlatdars in Bombay. See Mamlatdar, 

— of Forest Officer regarding water flowing in defined channel on Government 
land, g, 22. 

— of Civil and Criminal Courts — Obstruction to public road, S—U, 96. OQIc 

Disturbance of ancient light and air — Value of suit for purpose of — P, 99. 
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mDF,X.— {Continued), 
Kumki right 

— of South Kanara, nature of, V, 68, R, 130. 

Ladies 

Effect of, on grant of injunction— What amounts to — G—K, 106, N, 107. 

Ladder 

use of land for fixing plaintiff's— Effect, F^ 68. 
Land 

Meaning of — neighbour's— right of projection on, X, Y, 10 ; 3f , 9. 

Right to protect land against inroads of sea, M, 22. 
Land Acquisition Acts 

Acquisition under— Extinction of easements— Compensation for extinguished 
easements, B — E, 120. 

Landlord and tenant 

acquisition of easement hj tenant for and against landlord — Bight of pasturage 

on landlord's waste lands — Easement by custom, F — S, 68, 89 ; i2, 48. 
Oustomary easements as between - Q^ 74. 
implied grants by landlord to tenant, E, S, 26. 
Government land — Easement against tenant, TK, 63. 
acquisition of easement by prescription, J — 3f , 30. 
no easement by tenant against landlord, />, 30. 
Customary easement to divert water, C, 79. 
Landlord building on his land, C, 11. 
License — Rights of tenant's transferee, P, 134. 
Permission to tenant to erect a dam — Revocability of license— whether license — 

No right by prescription by tenant against landlord, U, 130, 7, 131, N, 134. 
See Tenant. 

Land Revenue Code (Bombay) 

Right of free pasturage over Government lands, Q, 48. 
Lease 

— for 999 years — Tenant's rights in the nature of easements, /i, 89. 
Easement over land in possession of sub-lessee — Limitation, ^, 69. 
— , lessor and mortgagor may impose easements on property leased and mortgaged 
— Restriction on lessee's power of imposing. Ss. 10, II. 
JAcense 

— defined— Distinction between, and easement and interest in immoveable pro- 
perty — Proof of — ^what amounts to — S. 62 and notes, 129, 130. 
Enjoyment of easement must not be under a — D, 41. 
Who may grant — Grant may be express or implied — Grant by parol or deed, 

effect of, Ss. 63, 64, A, 131. 
-when transferable. S. 66, 132. 
Duty of grantor of, Ss. 67, 68, 132. 
Grantor's transferee not bound by — S. 69, 132. 

Revocation of — Revocation may be express or implied — Effetflj i^noh-bSeir-^ 
when deemed revoked. Ss. 60, 61, 62. 



xiv Act Y of 1882 (indian basembnts act). 

INDEX —{Continued). 

Licensee 

Bights of, on revocation and on eviction, Ss. 63, 64. 

Light 

Right to light— Effect of partition. J, 37 ; 7, 10. 

Natural right to lateral— W-F, 17. 

Easement of, impliedly granted 6n severance, extent of, T, 33. 

Prescriptive right to, how acquired— Nature of right. S. 15, 39; 5, U — Y, 40, 41.. 

Extent of prescriptive right to— Right to light to open space. S. 17 (b), L, 70. 

Extent of easement of — Servient owner may build if light is left to the extent of 

an angle of 45®— applicability of rule of light at an angle of 45**. S. 28 (b), (c),. 

89, 1, 89, S, 2\ 91, JR— ir. 111. 
disturbance of easement — Actionability — points to be proved, Q^ N, 91, D-^H, 97. 
Obstruction to, when actionable— Proof of actual damage — Positive discomfort — 

Test of comfort, D--L, 101, 102. 
Surrender of one of several sources of — Effect, X«, 102. 
See Ancient Light. 
Obstruction to — See Injunction (Mandatory). 

Limitation 

— in case of interference with flow of water, X, 100. 

Limitation Act 

Acquisition of fishery rights under, S, 2\ 49. 

— does not exclude independent modes of acquiring easements, J, J, 11 ; ^, 38 ; 
B—E, 66. 

meaning of '* as of right,'* B, 58. 

S. 26 — ** peaceably and openly enjoyed," meaning and object of, E, 87. 

S. 26 — Enjoyment of easement independently of— Time for suit, F^ 61. 

S, 26— Applicability to suit to remove a dam, X, 84. 

S. 26 includes profits a pretidrCj K, 48 ; Y, 8. 

S. 26— Acquisition of easement as against Government, Q — F, 62, 63. 

S. 26, right of privacy cannot be claimed under, I/, 78. 

S. 26, ill, (e) —Necessity for actual user — Meaning of ** enjoyed," J, 61. 

Art, 144— Suit for revival of easement over water-course, J, 61. 

Art. 144 — Suit to recover right to easement and to recover Jalkar — F, G, 127. 
Liquid 

Easement to discharge — Ay 85. 

Magistrate 

Right to easement — Effect of Magistrate's order — Onus of proof, X, 1', 68. 
Mamlatdar 

Jurisdiction of — Division of water between riparian owners — unreasonable diver- 
sion of water — Suit against Government Officers — Execution of Mamlatdar' s 
decree— H—P, 116, 117. 

Market ^ I 

Right to hold, and to have exclusive use of stall, B, ^gi^'I^^-bJV>i^S§lSo 
under Haut. 
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INDEX.— (Co?t^tn«ed). 

Monopoly 

Grant of taluk upon which haut used to be held — Right to acquire— Holder' & 
rights, g, 16, X, T, 68. 

Mortgage 

Mortgagor may impose easement on mortgaged property, S. 10, 28. 

Right of way — Mortgagee not estopped by decision against mortgagor in posses- 
sion, Ey 47. 

Purchase of mortgagee's interest — ^Purchaser's right to easement of way— IT, 81. 
Municiyalitij 

Obstruction of public thoroughfare by— Powe«s ofi — F, 15 ; F, 17. 
Natural right 

—to lateral light and air, W — r, 17. 

Necessity 

— who may set out way of— Easement of, test of — absolute and qualified — ,. 
X, B, 33. 

Nibandha 

—payable from temple funds, prescriptive right to, '1\ 72. 

Noise 

Easement to make— ^, 85. 
Non-user 

Effect of— Intention and inference of abandonment, K—l\ 122, 123. 

Extinction of easement by non-enjoyment — Continuous and discontinuous ease- 
ments—Exceptions. S. 47, 126. 

Nuisance 

Act done by one may not be— Act done by many may be— Private nuisance, abate- 
ment of, r, 100, A, 119. 
Obstruction 

—of easement, relief against — Burden of proof, 12-1/, 68 ; see also Interruption. 
Occasional user 

Right of way for boats during rainy season— Actual user for two years before suit 
not necessary, K, 61. 
Oral agreement 

enforceability of easement-by, Z, 27. 
Otoner 

— vnshing to retain any right over grant, Q^ 26. 

Right of owner to enjoy is limited by Municipal Act — Right to build, F — J, 15. 

Right of way, owner entitled to, on land taken for public purposes, B, 36. 
Ownership 

Distinct, of dominant and servient tenements necessary for easement, W — Z^ 43, 

Extinction of easement by unity of, and by oo-ownership — Right of, and of ease- 
ment are incompatible. S. 46, J, 42, D, 94. 

Decision of question of easement in suit to establish— .B, 105. 
Palkhi Hak Digitized by VjOOQIC 

nature of —Prescriptive right to— S, 13. 
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INDEX.— (Co/i<mi(^). 
Partition 

- -of dominant heritage — Effect on easement, S. 30, 93. 
Effect of, on right of way, Z, TK,31. 
X Right of way over servient tenement is no bar to its — H, 88. 

impliedly passes continuous easements — Implication of easement under — English 

Law, I,8«, ^,38. 
Right to light and to use drainage on — J , X, 37. 
Decree for — Ancient flights, N, 38. 
Right to water under bnU&ara proceedings, »S, 54. 

Partition decree silent about right of way — Importation of such right into decree 
— whether principle of implied grant on severance of tenements applies to, 
on a decree, Tf, X, 82. 
Grant of easement on, by Court or consent decree or by award, M — P, 38. 
IPartij'Wall 

Insertion of beams when actionable, J, 98, O — S, 10. 
Pasturage 

Right of free pasturage— Nature and extent, O^B, 48. 
Tenant's right of, fi, 59, F, JJ. 
Payments 

Prescriptive right to, made by Government to a private individual, ii, S, 71, E, 
73 ; see also Annuities. 
Pensions 

Whether, are interest in immoveable property, J , A', 9. 
Plaint 

Effect of inconsistent claims as to easement and ownership stated in — Relief to 
be given as claimed in — O — i?, 42. 
Plantation 

Right of planting rice plants for purpose of transplantation, nature of, B, 8, 
Possessi07t 

Plaintiff's claim to, proved— Necessity to consider his right to easement, l^, 43. 
Prayer 

Owner tacitly allowing the public to pray in his house, M, 56. 
Prescription 

English law of — Nature and effect — Applicability in India, K — P, 67. 
Acquisition by — what rights can and what cannot be acquired by — Ss. 15, 17 and 

notes ; acquisition before enactments on easements, X — Z^ 65. 
Acquisition of easement by — Actual knowledge of servient owner — Incapiicity of 

servient owner — English Law — T — Tf , 57» 
Basis of prescriptive rights — Presumption of grant, nature of, 6f — J, 66; extent of 

prescriptive rights, S. i28, 89, 90. 
Acquisition by — Period necessary — Conflicting decisions, Z — (^, 63—67. 
agreement preventing acquisition of prescriptive right, O, 62. 
relief for obstruction of easement — Burden of proof — ^Nature of prescriptive right 

claimed to be -strictly defined, B — F, 66. 
Acquisition of title .to land by—., ii, 55. Digitized by vjOOQIC 

Effect of, on right to drainage after partition, AT, 37 ; right to divert water, C, 20. 
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Prescription— iConcludLed). 

Amount of light claimed by, F, 10 ; effect of, on right to light and air after parti- 
tion, T, 35, J, 37 ; right to lateral light and air, F, 17. 
No right of, by tenant against landlord, Tf , 131. 

Acquisition of easement by — Easement by tenant against tenant, J — M, O, 30. 
negative servitude cannot be constituted by, X^ 12. 

Presumption 

—in favour of^user as^of right— Applicability of English law presumption to India, 
Z, F, 60.' 

Privacy 

Customary right of, in N. W. P., Guzerat, Madras— Nature and essentials— Extent 
and proof. of right — Invasion of right of — Substantial damage — Court's 
interference— Injunction— Form of decree, Z, 76—1/, 78, H, 79 ; K — Q, 11, 
12 ; C, 101 ; C—I, 112. 113. 
Privy 

Grant of right to use, along with transfer of land, whether license, F, 131 ; right 
to, on partition, L, 34 ; implied right of way for sweepers to clean — J, 90. 

Processions , 

Right of way for boats includes right to carry— F, 83. 

" Profits a prendre " 

—included in definition of immoveable property in G^eneral Clauses Act, F, 9 ; 
whether, is an easement, F — 4, 8. 

Acquisition of, by inhabitants of a locality and other fluctuating bodies, J5C— jV, 
48. 

Claim to, may be acquired if it be to a limited and reasonable right, H^ 70. 

Bight of planting rice plants is a, appurtenant to land, jB, 8. 

Bight to take water from another's well is not a — O, 74. 
Projection 

— of roofs and beams— for purpose of ornamentation, TV, Z, F, 10. 

Prospect 

Bight of prospect, E, 12. 

Public Boad 

Bight of public to pass over, not easement— Effect of right being exercised by 

owners of adjacent lands — What amounts to sufficient proof of — F — J, 47. 
Long user of road by the public, presumption from, J, 47. 

Acquisition of right by occupation or user over part of dedicated high road, N^ 56. 
What is — Obstruction to — Pr»of of special damage —Declaration of right of way 
by— Magistrate's powers under S. 532, Crim. Pro. Code— Jurisdiction- 
Abatement of obstruction, F — F, 94 — 96. 
Bight of owner dedicating way to the public, B, 112. 
Obstruction of public thoroughfare by Municipality, F, 17. 
Purchaser 

Bights of, to appurtenances, B, 5, 81. Digitized by vjOOQIc 

Purdanashin woman 

Bight of privacy— See Pnvacy. 
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Quia temet action 

neoAssary ingredients for— If, 119. 
Railway 

Right of way on level crossing— Obstruction—Injunction, At 112 ; injunction 

against, for flooding plaintiff's land, S^ 114. 
Government's creation of easement in favour of, G, 23. 
Bain water 

Kight to discharge, on another's property, I, K, W, F, 54, B, 20 ; Easement in— 

G, 11. 
Obstruction to egress of — Continuous wrong, I/, 100. 
Registration 

—of transfer of easement and transfer of chance of acquiring easement, X, F, C, 
27. 
Reg. V of 1827 

Acquisition by prescription— Period of enjoyment under, P, 64 ; acquisition as 
against Government, 6', 62. 
Release 

Extinction of easement by— express and implied —Partial — Intention to — S. S8, 
120, J, 122. 
Religious office 

Prescriptive right to holding a — Q, 71. 
Relinq^uishvient 

—of all interests on land exchanged— Effect on right of way — Evidence of— 5, T, 
123 ; see also Abandonment. 
Repair 

Liability for damage from want of — S. 26, 87. 
Right accessory to right to repair, Z^ 87. 
ReTpresentative 

Enforcement of injunction against, of deceased defendant. (?, 116 . 
Reversioner 

Exclusion in favour of, of servient heritage, S. 16, 68. 
Revocation 

Extinction of easement by — S. 39, 128. 
Ricejplants 

Right of planting, for purpose of transplantation, B, 8 ; Qi 130. 
Riparian owners 

Rights of— English Law, G— L, 18, 3f— T, 19, I/— 4, 20, D—IC, 21, i/, O, 22, 
}Y-'A, 23, -B— if*, 24 ; A^ 11, F, 18. 

Rivers 

Beds of tidal and navigable, are vested in the Crown — Distinction between tidal 
and navigable — Right of fishery in such — Grant by Crown — Difference be- 
tween public and private, -K— TV, 51, 82. 

Roof 

Right to project, over neighbour's roof, nature of ,— Erection of waothfir Jx 
underneath, O, 85, X, 10, H, 55. ° ^'^'^^^ ^^ "^^^^^ 

Right accessory to right to repair^^-ezercise of right, B, 87. 
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INDEX.--(Con/inu«d). 
Boots 

See Trees. 
Ryotwari tenants 

right of, to supply of water is not an easement, Z, 25. 
Savings under the Act 

See 8. 2 and notes, 5—7. 
Sea 

Protection of land against inroads of — M, 22. 

Bight of fishery in— H, J, 50. 

Servant 

Transfer of license to— S. 56, B, 132. 
Servient heritage 

Exclusion in favour of reversioner of— S. 16, 68. 

Extinction of easement by permanent change or destruction of— Ss. 44, 45, 124. 

Right tending to the destruction of, cannot be acquired by prescription— Effect 
of mere possibility of destruction at distant date. S. 17 (a), 69, J, 70. 

Servient owner 

Acquisition of easement by prescription — Actual knowledge and incapacity of — 

S—TT, 57 ; Duty of— S. 27, 88. 
Interruption of easement— Knowledge of, necessity for — Exclusion of period of 

incapacity of— English and Indian Law— J — P, M, 45. 
— not entitled to require continuance of easement — Compensation to, for damage 

caused by extinguishment. S. 50, 128. 
When, may build on his land, JS7, F, 88. 
Servitude 

recognition under Hindu and Mahomedan I^aw — negative-^TK', X, 12. 

Severance 

—of tenement— effect, D— i, 34, S, T, 38. 
Shop-keeper 

Bight of, to stack grain In front of his shop, G, 79* 
Smell 

Easement to discharge, A , 55. 

Smoke 

Easement to discharge. A, 55, iC, 16, T, U, 10, X, 92. 

South breeMe 

Bight to— See Air. 
Specific Belief Act 

S. 9 — Subsequent suit under, not barred after Mamlatdar's decision— P, 117* 
Stable 

License for stabling of milch cows — Power to grant or refuse. Bombay Act til of 
1888, H, 133, 
Stream ^ t 

Definition of stream and natural stream, D, E, 18. ^'^'^ '^"^ ^^ LjOOgle 

Bight to uninterrupted flow of water in permanent artificial-^Jff, 11, Z, 13. 
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Subsidence 

—of land— Cause of action, M, 102. 
Suit 

Time for bringing suit to establish claim for easement, Z— Zr, 60, 61. 

Support 

Prescriptive right to, how acquired, S. 16, 39 ; alteration in mode of enjoyment, 

r, 92. 

when cause of action arises on removal of — S. 3i, 102. 
Taaiaa 

Right to place, during Mohurram, F,2B, L, 74, J, 80. 

Temporary user 

— of land by adjoining owner whether adverse possession — Easements^ A^ 65. 

Tefiant 

Customary rights of tenants of a locality, nature of, X, 131 ; right to cut wood, 

etc, from Shamilat, S—U, 12. 
Acquisition of easement of diverting river water against zemindar, D, 11 ; easement 

against lessor's lands, Jf L, 30 ; easement by one, against another of same 

landlord, O, 30. 
Bight of ryotwari, to supply water, nature of, I, 25. 
Nature of right 6t pasturage by, U", F, 17 ; right of encroaching, O, 35. 
License to occupy cattle yard— Revocability, E, 133. 
Right of way foi*— Effect of User — entitled to way of necessity over landlord's land, 

M, N, 30. 
Right of, to use drain incidental to occupation of house, T, 81. 
Right incidental to house not affected by letting it to a tenant, P, 30. 
— See Landlord and Tenant. 

Tidal stream 

Obstruction to a, when actioQable, J, 98 ; see River. 

Title 

Acquisition of, to land by prescription, Et 55. 

Tobacco 

Right of drying — C, 55. 
Transfer 

Dedication for specific purpose is not transfer of absolute property, O, 56. . 

Right to easements as between transferees, 3f , 2i^, 35. 

Trees 

Overhanging branches— Easement — Right to cut branches^-Trespass— notice — 

B, 16, S, 17, g-C>, 45, 46, B, C, 72. 
Overhanging— roots penetrating into adjoining land — Penetration of, on neigh- 
bour's wall— Mandatory injunction, Z, 104, X, 115. 

Prescriptive right to overhanging branches does not imply right to go on to 
neighbour's land to pick fruits, 0, D, 87. Digitized by GoOQIc 

Planting, on another's land— Long enjoyment of fruits — Effect, D, 
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IKDWS.. "(Continued). 

Tnspass . . 

Effect of, on land on which easement is claimed, F, il, 

mandatory injunction against trespasser— I/, 108. 
Undefined persons 

Right to easement — claim by — , Cr 69. 
Valuation of suit 

— for disturbance of ancient light and air, P, 99. 

Vapour 

Easement to discharge, il, 55. 

Vendor 

Bight of vendor to a way not absolutely necessary, Z, 36. 

View 

Easement of unobstructed view to a shop, JC, S6. 
Wajib'Ul-are 

Bights of grazing in village waste— Zemindar's power to reclaim waste, T, 59. 

Wall 

Party wall-0— S, 10, 1, 98. 
VTater 

Acquisition of rights in respect of— X, 20, C -2, 52—55. 

jsupply of, to ryotwari tenant is not easement, J, 25. 

Easement to pollute, how acquired. S. 15, 39 ; extent of right. S. 28 (d), 89. 

collection of, from different points into one channel, T, 23. 

damage caused by collecting, on one's land, B, 17, C, 18. 

Customary right to take, from another's well and to erect dam in rainy season to 
conserve— O, P, 74, T, 75, B, C, 79. 

Bight to uninterrupted flow of, in artificial stream, if?, li , Z^ 13. 

— ^not running in defined channel is absolute property of owner, Z^ 17. 

Bight to surface water not flowing in a stream, etc., acquisition of — Prescriptive 
right to throw back water and keep it standing on another's land. S. 17 (c), 
M-O, 71, A, 17. 

Bight to underground water not passing in defined channel. 8. 17 (d), P, 71. 

Bight of way over, can only be claimed in a particular direction — Bight of way 
for boats, extent of, £7, P, 83. 

Bight to divert— Proof of user for 18 years, L, 61, C, 20. 

Easement to discharge— e/, 16, Ay 55 ; Change of mode of discharge of, when 
permissible — ^What amounts to imposing additional burden, M, N^ 85; 
abandonment of right to discharge— J, K, 128. 

Obstruction to use ».nd discharge of- -Suit— Injunction -.V, 99, J — r, 113—115. 

Bight to flow of— Suit to recover right— Limitation, H, 127, X, 100. 

Division of, between -riparian owners — Unreasonable diversion of — Mamlatdar's 
jurisdiction, H, N, 116. 

Bights of— Long user of— Government's interference, L/^, 63, i, 5 ; Government's 
right of easement for water, PT, 36 ; breach of implied contract^by Govern- 
ment for supply of -J, 25. Digitized by LjOOgTC 

— in Gk)vernment channel, right of Inamdar to use, F, 36. 
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JfaUr course 

Meaning of— C, 52 ; Obstruction to,— Cause of action when arises, R—U, 100 ; 
Suit to revive easement over —Limitation, J, 61. 

Rights over artificial— P, 22, P, 88, ^, 5i ; Riparian owner's right to— F, 24. 
Right to use, in derogation of rights of adjacent owners, 6, 52. 

Water mill 

Right to erect— TT, 20. 

WaUr-way 

Allowing, to be filled up— Using new waterway— Effect, G, 121. 



Tfay 



Right of, how acquired— Kinds of right. S. 15, 39, F— J, 46, 47 ; Right of, 
whether immoveable property, W, X, 96. 

Right of, meaning of — Modes of exercising right— Duty of servient owner — Right 
of, from one point to another— Right of, over water — d — F^ B3 ; extent of 
right of— S. 28 (a), 89, J-^N, 90. 

Servient owner's right to substitute another — Right of, not affected by existence 
of another path— User of right of, common to two parties— Extent of right 
of-G— L, 84, >r,86. 

Right of way to certain classes of persons is acquired by custom, M, 74 ; exercise 

of right by several persons, 6r, 28. 
Suit to restrain villagers from closing right of— Parties, O, 80. 
Right of, to merchant's granary includes right of, lor his customers, Y, 87. 
Right of way for boats during rainy season— Occasional user— Proof of actual user 

for two years before suit not necessary, K, 61. 
Right of way for cattle over another's land, D, jy, 70. 
Right of, otherwise than through particular route, F^ G, 70. 
Dominant owner's power to vary his line of pissage, S. 23, 84. 
Owner's right of, on land taken for public purposes, B, 36 ; Vendor's right of — 

^,36. 
Right of way in favour of grantor, Bf 36. 
Exclusive right to portion of dedicated highway— What amounts to dedication, 

r-4, 72. 
Right of way for sweepers — English Law, B, 38, P, 35. 
Right of, over Municipal highway, infringement of, 2, 55 ; infringement of, is a 

continuous wrong. See (12), 100. 
Wrongful possession of dominant tenement, effect of —Cessation of user of way, 

IT, 59. 
Effect of severance of tenement on right of, D, £, 34, Xr, 37. 
— of necessity, I, 29, iV, 30 , Who may set out, of necessity— Effect of partition, 

TT, X, Z, 33. 
Claim of right of, from family house to public road on partition, P, 38. 
Partition decree silent about right of -Importation of right into decree, W, 82. t 
Right of way not being easement of necessity passes as quasi-easement, 8^ ZB, 

Right of, neither continuous nor always apparent, C, D, 37. 
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Way^iConcluded). 

Bight of way, withdrawa^l of claim to, effect of, Q, 35 ; Silent allowance of 
obstruction— implied acquiescence, P, 127. 

Relinquishment of interests on land exchanged — Effect, S, 128. 

Bight of, by sufferance cannot create a permanent right, T, 180. 

Substitution of new, for old one—Intention to release, G, 121, J, 122, 

Obstruction to right of— Change of use in right of — Bailway—Public way- 
Injunction— A'— B, 111, 112. 

Right of — Disturbanceof easement- Nature— Remedies— Obstruction to public 
and private roads— Special damage— Jurisdiction , B — Y, 94—96. 

— See also Public road. 
TTell 

Bight to use, on severance of tenement, L, 84 ; erection of, by license— extent of 
revocability, 0, 184. 

Right of way to, to draw water for domestic purposes — Bight to do so for build- 
ing purposes, iC, 90. 

Windows 

Bight to open— J, 56 ; Erection of new, for old ones — Effect on easement of light, 
H, 121. 

Light to new— Servient owner's right to obstruct, U, 124. 

Easement to enlarged, how acquired, P, 85 ; Obstruction of light and air to en- 
larged—Actionability, ^, 98. 

agreement preventing acquisition of prescriptive right to light and air through, 
0,62. 

Complete blocking up of —Alteration of light by erecting new — Injunction, J, 109, 
P, 110. 

\forks 

—zemindar's duty to maintain, J', 6 ; Duty of riparian owners, O, 22 ; Construc- 
tion of old and new — LT, F, 6, 7 ; see also Building. 

\forship 

See Prayer. 
Writing 

necessity of, under English and Indian Law, A^B^ C^ 27. 
Wrongful possession 

— of dominant tenement, effect of— Cessation of user of way — ^Enjoyment of right 
of way as of right, 17, 59. 

Zamindar 

duty of, to maintain irrigation works, T, 6. 

tenants of, have easement to divert water from river, D, 11. 
Zamindari 

Easement of necessity implied by restoration of —I/, 85. 
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